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Z00OM VI DEOCONFERENCE DEPOSI TI ON OF KENT BERCHI OLLI

BE | T REMEMBERED, that pursuant to Notice, and on
January 30, 2025, commencing at 10:00 a.m, YVONNE L.
VWHI TEFI ELD, a Certified Shorthand Reporter, States of
California and Arizona, renotely swore in KENT BERCH OLLI,
who appeared in San Marcos, California, produced as a
wtness in said action, and being by ne first duly sworn,
was t hereupon exam ned as a witness in said cause.

---000---

COUNSEL APPEARI NG REMOTELY:
For the Plaintiff:

LS CARLSON LAW

By: VASKO C. ALEXANDER, ESQ
85 Enterprise

Suite 310

Aliso Viejo, California 92656
(949) 421- 3030

val exander @ scar | sonl aw. com

For the Def endant:

WASSERVMAN KORNHEI SER COMBS LLP
By: CRAIG L. COWBS, ESQ

7955 Rayt heon Road

Suite A

San Diego, California 92111
(858) 505- 9500

cconbs@k4l aw. com

Al so present: Jill Mann; Cathi Berchiolli; Robyn
Ri chardson-Hi bner; Bill Katz; Sally Lee
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KENT BERCHI OLLI
SWorn as a Wwtness,

testified as fol |l ows:

EXAM NATI ON
THE COURT REPORTER: M nane is Yvonne
Wiitefield. | ama California Certified Shorthand

Reporter. M CSR |icense nunber is 5556.
BY MR ALEXANDER

Q Good norning, M. Berchiolli. M nanme is Vasko
Al exander. |'mcounsel for plaintiff, Jill Mann, in the
Mann versus Las Brisas HOA matter. | have introduced

nysel f off the record.

Is it okay if | call you Kent noving forward?
Yes. Kent? Ckay.

Is it okay if everyone called you Kent?

Yes.

o > O >

You can refer to ne as ny first nane, Vasko.
That will make it easier for everyone.
Are you represented by counsel today, Kent?
A |'msorry. Am| what?
Q Are you being represented by counsel today?
A No. | don't think so, no. No. Nobody here that

wll prep ne or talk to ne.
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Q O f the record you indicated you m ght be a
little bit hard of hearing. Can you explain to us what
condi tion you have and how wel |l your hearing is?

A You want ny history of ny time here or you want
how | feel now?

Q No, no. You indicated that you have hearing
| ssues.

A Yes. | have ny -- | have a bone spur in ny right
ear that's blocked ny hearing and a little bit of ny
balance. | had it for quite a few years and it hasn't
gotten better. | do have hearing aids that are provided
by the VA. Unfortunately right now, my right hearing aid
wasn't functioning properly, so it's out for repair and |
haven't gotten it back yet.

So |'moperating on one hearing aid on ny |eft
side. | hear pretty good out of ny left side, but ny
right side, sonetines | don't understand the question, but
be patient and |I'l|l ask you to repeat it.

Q | appreciate that. And | wll try to speak
slowy and clearly to the best of nmy ability. |If you have
any issue understanding the question or hearing it, let ne
know. We're going to repeat it or I mght ask Yvonne, our
court reporter, to read back the question and we'll nove
fromthere.

A Ckay.

www.regalcourtreporting.com
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Q Are you okay with being able to read whatever is
on the conmputer screen in front of you?

A Yes. | can read.

Q Ckay. Geat. I'mgoing to be sharing sone
docunments with everyone today which we're going to nmark as
exhibits, and | believe M. Conbs is also going to be
doi ng that.

And what we're going to do is we're going to
present those docunents on the screen and try to make them
as legible as possible for you. |If you have any issue
wth that, et us know W'Il find a solution. But we're
going to get through the deposition in a matter that's
confortable for you and for everybody el se as wel|.

Does that sound fair?

A Yes. |'ve witten over the time this has taken
place. | have witten alot. M file is about two inches
thick. So | may not totally recognize it right away, but
|"'msure if you're reading it fromthe Breeze or from sone
other publication, that's correct.

Now, have you had your deposition taken before?
Have | had ny --

Your deposition. Have you been deposed before?
No.

This is your first tine?

> O >» O > O

Yes.
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Q And what we like to do is provide what we cal
adrmoni tions at the beginning of the deposition. W have
al ready done sone of those with respect to your hearing
and your eyesight.

But you were sworn as if you're sworn in court.
So we expect for you to tell the truth and be truthful in
all your responses today --

A O cour se.

Q -- as if you're testifying in court. Now, of
course, the setting is alittle nore casual. And what |
wll say is if you need to take a break, let us know
This is not a marathon, you know. |It's not a sprint.
It's none of that.

It's a conversation between all of us and if you
need to take a break, just et me know W're going to
pause for five, ten mnutes and proceed after that. M
only request is that we finish whatever response you were
giving or answer the question that's pending before we
take a break, okay?

A Ckay.

Q O her than that, you know, if you need to step
out, no problem W're also |ooking for, as | said, the
truth of your statenents and what you believe to be the
truth. To that extent, | don't want you to guess. So if

you have a guess, we don't want to hear about that.
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But if you have an estinmate of a fact, that's
okay. So it's okay to estimate things; not okay to make
guesses. And you understand the difference between a
guess and an estinmate, correct?

A Yes.

Q Ckay. Geat. So far you' ve done great with
wai ting for ne to conplete ny question before providing a
response. And it's inportant to keep that practice
between all of us so that we have a clean record.

Qur court reporter, Yvonne, is taking down every
word that is being said. And it makes her job a | ot
easier if we extend each other the professional courtesy
of waiting for the other person to finish before
respondi ng even if you anticipate the question and know
what the answer is going to be already.

So | appreciate that. And | think that's a fair
way to proceed. Wuld you agree with ne?

A | understand that.
Q You understand that. Ckay. Geat.

Qur court reporter cannot take down body
responses. Only verbal responses are being recorded. So
I f you have a response, please nmake it a verbal response.
Sound good?

A Yeah. Verbal. | understand that.
Q Ckay. One last thing, are you under the
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I nfl uence of any substance that may inmpair your ability to
provide us with your best deposition testinony today?

A No, |'m not.

Q Ckay. Geat. For the record, can you please
provide us with your full name?

A |'msorry. Say that again.

Q Can you please provide us your full nane for the
record?

A Kent Berchiolli.
And how do you spell your |ast nane?
B, as in boy, EERCGHI-OL-L-I.
And Kent, where do you currently reside?

Right now | reside here in Las Brisas, unit 34.

O > O > O

Your full address, please.

A 2010 West San Marcos Boul evard, unit 34, San
Marcos, California 92078.

Q And does anybody el se reside with you at that
addr ess?

A M wfe, yes. Cathi.

Q She shares your |ast nane?

A Berchiol |i.

Q And how | ong have you |ived at your current
resi dence?

A In the present residence since 2007. June of
2007 is when | noved in.

10
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Q And has that been continuous?

A |'msorry. Say that again.

Q Have you continually lived at that residence
since 20077?

A Yes.

Q Have you ever rented out the residence to anybody
el se?

A No.

Q Prior to 2007, what was your residence?

A | lived in Carlsbad for 30 years. You want that
addr ess?

Q No. That's okay. The city is enough. |
appreciate it.

Now, let's get into your formal education a
little bit. Wat is the highest formal education you have
obt ai ned?

A |'msorry. Say that again.

Q Wth respect to your education background --

A Yes.

Q -- fornal education, what is the highest degree
you have obt ai ned?

A | have an AA degree from New York University, two
years of college. | probably have gone the equival ent of
four years, but | never pursued ny -- to get ny Bachel or.

Q And what year did you obtain that?

11
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A | graduated in '57, 1957.
Q And after you graduated from New York in 1957,

what was your next occupation?

about 12 years. 1967 is when | left the mlitary.

Q Was that an honorabl e di scharge?

A Was it what?

Q What kind of discharge did you receive fromthe
mlitary?

A An honorary di schar ge.

Q And after 1967, what was your next occupation?

A | was a | andscape contractor, a |icensed
| andscape contractor in California from'67 until about
"72. The conpany was Saddl eback Valley Landscape Conpany.
| was the owner. After that, | decided to get into the
whol esal e nursery division of the nursery.

And | applied and it was accepted by a conpany
call ed Select Nursery, one of the largest in the United
States. And | was custoner service for about six nonths.
And then | went on the road as an outside sal esman for
maybe 10 years or 12 years.

| was a very successful salesman, aneliorated all

the salesnen. So they pronoted ne at the end of that

A | was admtted into flight training wth the
Marine Corps, Pensacola, Florida. | got ny wings after 18
months. | was a fighter pilot with the Marine Corps for

12
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time. | was a sales manager. The conpany in the neantine
was sold to Anfac Nurseries, which was a | arge corporation
out of Hawaii. | stayed on and | was sal es nanager.

And then that conpany was bought by a conpany --
a person, a |lawer, called Flynn Rai nbow Nurseries. Don
Fl ynn was his name. And | stayed on as a sal es nanager
for a couple years. Then | becane general nanager as
wel | .

Q What year was that when you becane general
manager ?

A | woul d say probably 1990, '92.

Q And when you becane general manager, what were
your duties as a general nmanager there?

A Vel |, Flynn Rai nbow Nurseries turned out was a
| ar ge whol esal e nursery, one of the largest in the
country. W shipped plants nationwide to a | ot of
different customers. | had about 20 sal esmen that worked
for me. The conpany was about 600 people enpl oyed.

And so this was not a small conpany. W averaged
about $20 mllion a year and | pretty nuch ran the sales
departnment. | had an accountant, but | also ran the
adm ni strative details as well as production.

So I'mwell-qualified in the whol esal e nursery
and selling to | andscapers and people |ike Home Depot and

Lowe' s and conpanies |ike that.

13
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Q When you woul d sell to | andscapers and Hone Depot
and Lowe's and sone of the custonmers you just identified,
woul d they approach you with questions regarding the types
of soil that they mght be trying to plant in, or what
kind of issues would they raise to you?

A Are you tal king about the tine | was a

| andscaper ?

Q Yes.

A | was operating out of, let's see -- city of San
Juan Capistrano was where | lived and ny office was there
in ny house. | had a lot of workers working for ne. Mbst

of themironically were Marines out of El Toro, Marine
Corps, Air Station El Toro. And | got to know them and |
| i ked their work ethic, so they were ny enpl oyees.

| did okay except that | realized that the real
money was in the whol esale end of the business. So that's
why | made ny switch in 19 -- about 1972, | made ny
swi t ch.

Q And when you nade the switch and you were selling
nursery products to your custoners such as Lowe's and Hone
Depot and | andscapers, did you ever have to sell nursery
products that you knew were going to be applied to a
sl ope?

A Oh, yeah. W had -- our main nursery location

was in Rainbow California. W had about 265 acres and

14
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there was a | ot of slopes on it because we were on the
foot of a nmountain.

And so the grading of the slopes was done while |
was there. Mstly when | was a sales rep. And then a | ot
of the plants -- we laid the slopes, so we could put nore
plants on them This was not -- | don't know how famliar
you are wth whol esale nurseries, but this was a big one.
Probably in the top ten of the country.

Q Ckay. Fromyour experience, what is the purpose
of planting vegetation on sl opes?

A Vell, | think I know about slopes. | wouldn't
say | was an expert or a geologist, but | certainly had a
| ot of experience with the slopes. W got a lot of rain
I n Rai nbow and sl opes were always a concern that they were
going to hold, which they did.

So | do have -- | can ook at a slope and pretty

much tell if it's stable or not.

Q Based off of what?

A ' msorry?

Q How woul d you be able to | ook at a sl ope and
determne if it's stable?

A Vell, what kind of vegetationis onit, what is
the gradi ent of the slope, particularly the portion where
it ends to make sure that rainfall wll flow and drain

fromthe slope.

15
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Q Ckay. Are there any particular plants that you
woul d avoid planting on a slope?

A Vell, there's quite a few different plants.
Mostly plants that you put on a slope need to be drought
tolerant so you don't have to water themthat nuch. And
ground covers are okay, but the trouble with ground covers
Is they don't always |ast.

And so shrubs and ground covers is usually a
conbi nation. The ground covers sonetines can be flowering
to make it nore attractive, but we really weren't
Interested in that while we were in the nursery busi ness.

Q From your experience, if a slope does not have
any vegetation on it, would that slope be nore or |ess

stable than one with vegetation on it?

A |''mnot sure of what your question was. |If |
| ook at a slope -- well, the first time | arrived here and
met Jill, she had asked ne to | ook at the watering and --

our sprinkler systemwas overwatering a little bit. So |
had Green Horizon, who is a | andscaper mai ntenance people
who worked for nme, | had them nove the sprinklers so that
her patio wouldn't get too wet.
Sonetimes when there's wind blow ng, you can't
help it, but in this case we could adjust it.
Q Ckay. We'll get to that in a mnute.

But ny question was a little broader than that.

16
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From your experience with | andscaping and being in the

whol esal e nursery business, if you were to ook at a sl ope

that did not have any vegetation on it, what would be your

opi nion of that slope?

A If | looked at a slope and it didn't | ook stable?
Q No. If it had no vegetation on it.

A |'msorry. Say that again.

Q |f the slope was barren and had no vegetation at

all, what would be your opinion of such a sl ope?

A | would be concerned about it. | would worry
that it wouldn't run. You know, sprinklers that water
plants sonetinmes will water a slope as well. So
sprinklers break. So | would be concerned about a sl ope
that had no plants on it, yes. | would be.

Q Now, you established your work experience up to
1982. Wiat did you do after 1982 when you becane a
general nmanager that year?

A Wll, | was a salesman -- after ny six nonths as

customer service, | was given a territory and | was fairly

successful in selling. So | stayed with that because the
nmoney was good.

And then if you're a good sal esman, usually
peopl e, managenent starts |ooking at you to be a manager
and they offered ne a manager's job, sales manager's job.

And so | took it. | was a sales nanager for a nunber of

17
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years.

And then when Flynn Rai nbow -- when Don Flynn
bought Fl ynn Rai nbow, he had no know edge of nursery. So
he surrounded hinself with people |like nyself and others
who had background in that so we could help him And so
because of that, he gave us ownership in the conpany as
wel | .

Al of us had ownership in the conpany. There
was about three of us. W were on the board of directors.
| became the general manager as well as being responsible
nostly for sales. But because the general manager kind of
runs things, | became know edgeable in the production and
in the adm nistration as well.

Q And was in 1992 when that happened?

A Yeah. About '92, yes. Yeah, '92, '93, like
t hat .

Q For how | ong afterwards did you hol d that
position?

A | held it until it was sold. W ended up
selling. The owner wanted to sell to a larger nursery
called Hnes Nursery in 1999 or 2000, right around then.
And H nes knew of nme and they wanted ne to stay on. So |
stayed on as a regional sales nanager for Hi nes.

It was a bigger conpany than ours. | stayed with

them for about three years. And then | was -- | didn't
18
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think they were giving me enough responsibility, so | got
out. | resigned, kind of retired for a couple years, then
realized | mssed it. So | joined several other
companies. One was Village Nurseries and the other one
was M ramar Whol esale Nursery. And | was sal es manager
with themor regional sales manager with Village.
And then | was reaching the age of about 75 or 74

and decided it was tine for me to retire and | did.

Q So final retirenent, what year was that?

A What year was that?

Q Yeah.
A | wish | could renenber exactly when it was. |
woul d say probably md-'70s, '74. | nean -- |'msorry.

My age was 74. Probably | resigned 2000 -- about when |
moved in here.
Q So roughly around 2006, 2007?

A Yeah. Yeah. | think | did work with the Village
Nurseries for longer than that. | renenber telling the
owner that did he know how old | was and he said, | do.
And | said, Well, | think it's time for me to step down.

So | didand |l was in ny 70s at the tine.
Q Ckay. But you didn't really retire, did you?
A No, | didn't. Wen we noved in here, 2007, | was
interested in the board, but | did not do anything for

about a year. And then | joined -- ran for the board and

19
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was el ected and | was a secretary for about a year and a
hal f, two years.

And then the president wanted to resign. So
Bonni e Jackson, she quit and | took over as president.

And | was the president of the board from 2011 to 2017, at
which time | was reelected. And | wanted to continue
bei ng president, but Las Brisas has a policy where the
directors decide who is going to be president, and they
want ed a change.

So | resigned because | wasn't happy with the
change. | was going to be secretary again. And so |
resigned and stayed that way for four years, from 2018 to
2021. | didn't do anything. | wasn't on the board and |
wasn't in |andscaping.

During the first eight years, | was in charge of
the architectural conmttee and I was in charge of the
| andscape commttee. | was commttee chairperson.

Q Let me just clarify that. Between 2011 and 2017,
you were the president of the board, correct?

A | was president of the board, vyes.

Q And you were al so the chairman of the
architectural design commttee during that tinme period?

A ' msorry?

Q Bet ween 2011 and 2017, were you al so the chairman

for the architectural design commttee?
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A Yes. And also for -- landscape chairperson as
wel | .

Q And that, again, is between 2011 and 2017,
correct?

A Yes, yes.
Q Ckay. So let's break this down a little bit.
Your duties as president, can you describe what your

duties of president for the HOA board were?

A As president, | ran the nmeetings. | was involved
inalot of areas. |It's funny. The pool regulations that
are posted at the pool, I'mthe one who had themwitten

and had a comunity to approve them So | was a very
I nvol ved president. | was in a lot of things. Mstly the
| andscape because | was famliar with |andscaping.

O course, the architectural because the fell ow
who was architectural, Don Allen, he asked me if | would
take it over and, of course, | did.

Q So Don Al len was the chairman of the
architectural design commttee prior to your involvenent?

A He was the architectural commttee chairperson
for nine years, and | took it over, | think, in 2010 while
| was on the board.

Q Who el se was part of the HOA board between 2011
and 2017?

A Who el se was on the board?
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Q Yes.

A Vel l, several guys and several wonen. Sone of
themstill live here; sonme of themdon't. W have five
menbers total. They pretty nuch stayed with me. A few of

t hem changed. One was a pool expert and | needed himto
keep the pool going. He stayed with me for a while and
then he quit and | had to find sonebody el se that woul d
work on it.

Q And who was that? Do you recall his name?

A John McJunkin was the pool guy for several years
and he was on the board as well.

Q Do you recall anybody el se who was on the board
when you were the president?

A Let me see if | can renenber. There was quite a
few Let me think for a second. | can't always renenber
t he nanes, you know -- | can't always renmenber the nanes,
but M ke Danilovic was on the board; Frank Hel nlinger was
on the board; D ck DeRosa was on the board at different
tines. Some of themwere on for two years, four years,
Si X years.

And so they kept changi ng.

Q Do you recall if Sandra Canuchi was on the board?

A Sandra Canuchi was on the board, but she wasn't
the original treasurer. The original treasurer when | was

on board was a fellow naned Ji m Konugres. He was the
22
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and she ran and becane the president -- becane the
treasurer, the treasurer.

Q How about Robi n Hi dner?

A Robin -- | forget when Robin noved in, but I
remenber her partner. He noved in first and then she
becanme part of it. Robin wasn't connected with the
comunity as far as being on the board or a conmttee
during the tine | was president, no.

Q Ckay. Thank you for that.

A | think she becane president after | resigned.

Q Ckay. And that was in 201772

A No, no. She becane president much |ater than

that. | would say 2017 -- | was president again in the

| think shortly after that -- | don't know exactly when --
she ran and becane a nenber of the board.

Q Ckay. And was Bill Katz a nmenber of the board
whil e you were president?

A No. Bill Katz was not a menber of the board
while | was president, no. 2011, 2017 he wasn't on the
board. And 2022, he wasn't on the board. He was the
president part of the tine from2018 to 2021.

And he told ne that he didn't want to run again,

so | was concerned about who was going to be the

treasurer. He was excellent and then he decided to resign

year 2022. And then | resigned at the end of a year. And
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president. He was a little concerned as well. So | said,
Well, maybe I'Il run again and | did and was el ected. And
| stayed on for 2022. In January of 2023, | resigned
partly because ny hearing was deteriorating and | was
havi ng troubl e hearing questions at board neetings. That,
plus | had a dispute with themon reserves as well.

Q Ckay. What was the dispute you had regarding the
reserves?

A ' msorry?

Q You just nentioned that you had a dispute with
the board regarding the reserves. \Wat was the dispute?

A My dispute raised about the fact that they were
thinking of installing solar paneling in the clubhouse and
t he pool and | was concerned because we hadn't set a
reserve for this topic.

And | didn't |ike taking reserves from ot her
areas and using it for this. So | had a dispute about
that that bothered me, but | think primarily it was
because of nmy hearing was deteriorating. You know, |
t hought well, maybe one year is enough. So | resigned.

Q Ckay. We'll get to that.

A | resigned in January of '23.

Q | appreciate that clarification. W'Il|l get to
the reserves inalittle bit. But before we get there, |

want to ask you within your scope as the architect design
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commttee chair, what were your duties there?

A As the architectural ?

Q Yes. Architectural design conmttee chair, what
were your duties?

A In the architectural, we had rules and
regul ations witten, which was witten by the conunity,
and changed frequently by a majority of the comunity
vot e.

So | had to be very acquainted with that. So if
sonmebody wanted to work on a project at their house and it
was a hardline type project, in other words, a patio
cover, a wall, a patio floor, something hardline versus
| andscapi ng, they had to apply to ne -- there was a form
we had -- and get permssion. And they would do a draw ng
or a discussion or | would meet with themand go to their
house and check it out.

And then | would either approve it or disapprove
it. Mst of the time we approved it with maybe sone
changes. And | did that for nine years. So | was --
that's one of the busiest commttees that there is because
you' re constantly involved with something. The
| andscapi ng, | was | andscapi ng chairperson for el even
years. That's al so busy.

We had G een Horizons as the mai ntenance conpany.

The first guy that worked there was a guy naned Jai ne.
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Then Jaime quit Geen Horizons and there was a new one
called Luis Trinidad, so | worked with him

I n both cases, both of those gentlenen had a head
over them which was Santos. Santos Cruz was in charge of
them and was a nmanager for Green Horizons. So |'ve been
famliar wwth himall during that time and | understand
he's still the manager.

Q Ckay. Let me just go back for a couple of
statenents you nade. You nade a distinction with respect
to the architectural design commttee between hardline
applications and | andscape applications. And you
described to ne the process for the hardline applications.

Is it fair to say that the hardline applications
deal with the actual residence of the homeowner versus any
| andscapi ng that homeowner may have?

A VWell, the | andscaping we were -- Green Horizons
(verbatim was the enployee that worked for Geen
Hori zons. But when he was on site working, | pretty nuch
woul d neet with himin the norning, go over what he was
going to do that day and make adjustnents to it if |
t hought sonmething was a priority.

QG herw se, he would go about his business and do
well. And then he answered to Santos Cruz, who | was very
famliar wwth in talking wwth and would call himquite

frequently.
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And so the homeowners got involved when we were
wor ki ng on the slope behind their house or below their
house. Usually | would talk to themand | et them know
that we're going to do sonmething. Then we woul d go about
and do it whether it be adjustnents to the sprinklers or
planting of plants.

| had a program cal | ed sl ope performance and pl an
repl acement. That was one of ny terns that | used when we
wer e wor ki ng on sl opes.

Q When you were working on slopes, did you ask the
owners' permssion in order to do anything to the slopes
anywhere in the Las Brisas HOA?

A No, | didn't ask their perm ssion, but | also
kept theminformed as to what | was doing so that,
obviously, they're going to be staring at the slope while
they live there and | wanted to nmake sure they were
confortable wth what was happeni ng.

So | comunicated with them but did | get their
perm ssion? No.

Q Ckay. Is it your understanding at Las Brisas HOA
there are two types of slopes? One owned by the HOA and
one privately owed. |s that your understandi ng?

A Yes. It was -- when | first joined the
comunity, there was about four or five people that were

pretty nuch running things. They weren't on the board,
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but they did a ot of work. Domnic Londino, Jim
Konugres, Don Allen, Dick Caldwell, who still |ives here,
they did a ot of the work.

They did the repair work. W had a | ot of
vol unteer people do work Iike that.

Q Let me pause you there for a second. What kind
of repair work are you referring to?

A It could be sprinkler adjustnents; it could be
painting of, like, the fences around the pool area,
painting of the walls at the entrance to the clubhouse,
the entrance to the community. Anything that came up. |
mean, if there was a pool problem usually one of those
peopl e were involved hel ping nme work out the sol utions
and then we would proceed with it.

When | joined the conmttee, it was nmade very,
very definitely to ne that the slopes was the
responsibility of the comunity and that ny job was to
make sure that Green Horizons did their job correctly and
that the sprinklers were working properly.

A lot of the --

Q When you say the slopes were the responsibility

of the comunity, you're referring to the HOA correct?

sl opes. The big slope behind the clubhouse, the ravine,

t hose sl opes are owned by everyone in the conmunity.

A No. | know about the slopes that are conmon area
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' mtal king about nostly the other slopes.
There's 94 slopes in this comunity. W have a |ot of
slopes. And we had a sprinkler systemthat crossed
property lines. 1In other words, when the owner put in the
sprinkler system he did not just put one for this hone
and one for this home. |If you want to turn on the
sprinklers, probably it would water several homes, severa
sl opes.

And so -- and the sprinkler system always needed
some repair. They were getting old, valves would break
ani mal s woul d fool around wth the heads. So they had to
be repaired. So a lot of the problens that would grow,
woul d conme up woul d be sprinkler rel ated.

There wasn't too many problens wth slope
probl enms, with slopes breaki ng down because they were
covered with ground cover and sonme shrubs. So if there
was damage to a slope, it usually related to a sprinkler
mal functioning, like a pressure line |eaking and the water
woul d run down the slope causing a runoff of the soil,
maybe sone plants would go with it.

I n one case --

Q Let me pause you there for a second. Wo would
pay for those repairs?
A All repairs were paid by the comunity. W

never, ever asked anybody to pay anything for repair of a
29
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sl ope.

Q And there was no differentiation between whet her
It's a private slope or one owned by the comunity,
correct?

A No. Inny mind and in the mnd of the community,
at least the people I knew, the slopes were to be
mai ntai ned and controlled by the comunity.

My job was to nake sure that they | ooked good,
they were functioning properly, that the sprinklers were
working. And it did not natter whether it was a community
sl ope or a slope behind a house.

Q Ckay. So when you say maintain the slopes, what
I's included in your definition of maintenance of slopes?

A Repl aci ng pl ants maybe that needed repl acenent,
filling in bare spots; sprinkler coverage, nmaking sure
that the sprinklers covered properly and that they didn't
overwater the patio of the honeowner bel ow.

It was pretty much a constant job naintaining

t hat .
Q D d mai ntenance include drai nage of the slopes?
A Doi ng what ?
Q Dr ai nage, how t he sl opes drained
A Wll, to a degree it did, of course, because

usual ly that would relate to a sprinkler problem In

ot her words, there was a |eaking sprinkler and the water
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was running too heavy in an area or slope was not being
covered properly.

So drainage came into it. But all of the hones
usual |y had a wall behind the hone and the sprinklers --
sonetines there was a drainage systemthat operated in
connection with the wall; sonetinmes the water just -- when
It was a heavy rain, just ran over the wall.

And the honeowner's job, the way | used to
explain it to them was if the water goes beyond the wall
or beyond the slope, it's your job to nake sure that that
water drains in a way that will not go under your house
and would drain out to the front street.

So all of the hones had drain pipes that were in
the curbs that usually drained the home. Very inportant.

Q But if the water was on the other side of the
wal | where the slope is, that water is the HOA' s
responsi bility, correct?

A That's the way | knew it, yes.

Q And who supplies the water to the sprinkler
systen?

A Who supplies it?

Correct.
The Val |l ecitos Water Conpany.
And who pays for the water?

> O > O

The comunity pays for it.
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Q Does the conmunity, or at |east when you were
president and involved in the architectural and the
| andscape commttee, did the community control the anmount
of water that was introduced to the slopes through the
sprinkl ers?

A Vel l, usually nyself and Green Horizons talking
to each other, we pretty nmuch control |l ed when we shoul d
wat er and how nuch we should water, how | ong we shoul d
have the sprinklers on.

Usual |y Val l ecitos, maybe during droughts, would

tell us, You're only allowed to water tw ce a week or

t hat gui del i ne.
It was always an issue. Water kept getting nore

expensive. So it was always an i ssue overwatering or

because we had -- a little bit down in the ravine. They
were hard to find, the leaks. So those |eaks would drain
wat er and we woul d spend nore noney on the water than we
shoul d.

But usually Green Horizons was excellent on it.
There was a comm ttee that worked for Geen Horizons who

handl ed -- not a commttee. It was a section of G een

smal| problemlike a breakage of a head, usually our

three times a week. And we tried very hard to stay within

using too nuch water. And sonetinmes there would be a | eak

Hori zons that handled sprinkler problenms. And if it was a
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mai nt enance guy, Luis Trinidad, would take care of it. |If
it was nmore involved with pressure lines or adding |ines,

then usually | would get ahold of Santos and Santos woul d
get ahold of the sprinkler division of Geen Horizons and
they would repair it.

Ckay.

And we would pay for it.

Yeah. The HOA would pay for it?

> O > O

We paid for all sprinkler problens.

Q And who paid for the vegetation that was on the
slopes -- that is on the slopes?

A All of it was paid for by us, by Las Brisas.
Most of the tine when | was president or in charge --
el even years | was in charge of |andscaping. | pretty
much ordered the plants. Sonetines | even picked them up
innm car if it was a small job. Sometimes | had them
delivered. Al of our plants -- nost of our plants were
bought froma conpany called Devil Muntain Nursery. W
had an account with themand | was able to charge the
bill.
And then | would tell Geen Horizons, |ike, |

needed 37 -- | want to plant sone plants up there because

| would tell them how many plants | was getting and when

to be there and to nake sure the day | wanted themto do

there was sone bare spots. | would show themthe area and
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it, he was available to do it.

If it was a big job and | needed an extra man, |
woul d go to Santos and ask for an extra man and | woul d
get board approval before | did that. Usually Trinidad.
Luis Trinidad worked five days a week. And during the
sumer nonths, fromspring, March to Cctober, we had an
extra man once a day -- one day a week that would help
hi m

So | tried to schedule plantings on that one day
he was available so it would be done quicker -- quickly
and it would be two people.

Q Now, you nentioned G een Horizons several tinmes.

Were there any other | andscape vendors that were retained

by Las Brisas HOA during your time as the president?

A In the early days when | was president, sonetines

-- like, for instance, on the main road comng into the
comunity, there used to be sone big pine trees on the
east side of the ravine -- no -- yes, on the east side of

the ravine. And we took them out because they were

droppi ng needles all over the place and requiring too nuch

mai nt enance.

| then got board approval to replace themwth
different trees. And when the job was that big, usually I
woul d tell Geen Horizons that |'mgoing to do this and

|'mgoing to hire a different firmto do it because we
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don't have enough people -- you don't have enough peopl e
to do it and you don't have any equipnment to do it.

So | would hire a | andscape contractor to do it
or a gardener to do it and they would do it. Al of this
woul d have to be submtted to the board ahead of tine,
approved by the board, the expenditures. | would estimte
what they were. | would buy the plants fromthe nursery |
wanted to buy themfrom Because of ny nursery
background, | had contact with a ot of nurseries. | knew
who grew things. | knew where the best place was to buy
plants and the cheapest and the best.

And so -- but that portion of nmy work | was very
qualified.

Q Were the honeowners permtted to nodify or change
any of the plants that were planted on the slopes?

A No. Maybe as tinme went on and there was a person
that had an uphill slope behind her. They would kind of
push ne into letting themplant a few flowers along the
edge of the wall for visual effects, for their benefit.

Usual | y dependi ng on the anmobunt and what they
planted, | would let themdo that.

Q Let me pause you there. Let nme pause you there.

A Usual ly it was about a foot fromthe wall.

Q Ckay. | appreciate that. Under every instance

fromyour experience, a homeowner woul d have to ask
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perm ssion prior to planting anything on the slopes; is
that correct?

A Absolutely. Absolutely. They weren't allowed to
touch anything that was planted on the slope. They
obvi ously could conplain about it. Then | was very quick
tolisten to themand try to satisfy their concern. And
I n nost cases, | was able to; in sone cases, not.

Q Were homeowners permtted to turn off sprinklers?

A No. They had no control on sprinklers.

Q Whet her they're adding water or renoving fromthe
sprinklers, they had no control over it; is that correct?

A Sprinklers that were on the slopes were
controlled by -- well, it was G een Horizons, by us, Las
Brisas. W had -- | guess sonetinme in the past they were
put in and they were getting old. So sonetinmes there was
adjustnents that had to be nade. Sonme woul d conpl ai n that
the sprinklers were going over the wall and wetting their
patio. So | would address that imediately and take care
of it.

As a matter of fact, | think that Jill was one of
the ones that did conplain about that and | took care of
it.

Q We'll get tothat inalittle bit.
But were homeowners permitted to install drains

on the slopes?
36
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A Peopl e woul d tal k about the wall, the wall woul d
be flaking. And they would say it's because it's too nuch
wat er com ng over the slope. So we would adjust that.

But, no. Anything that happened fromthe wall up
the slope or fromthe wall behind the slope would pretty
much be up to the comunity.

Q Up to the HOA correct?

A Yes. We didn't put in-- we didn't -- at |east |
never put in a systemlike a French drain in anybody's
yard. | understand it was done in the hone that Jill
owns, but | never did that and | don't think | would do
it.

Q | understand that. W'IlIl get to Jill's specific
home inalittle bit.

But just generally, it's your experience both as
an HOA board president and as a nenber of the HOA that the
honeowners cannot change anything on the slopes w thout
prior permssion fromthe HOA, is that right?

A That's right. Wth the exception of that area
that | described, |ike one foot maybe, they weren't
allowed -- they really weren't allowed to even clinb up on
sl opes because | didn't want themto get hurt and I didn't
want themto destroy any vegetation while they clinbed up.

The sl opes were the responsibility of the

community. Every expense connected with the sl ope was
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paid for by the HOA

Q And how far back in tinme does that practice go,
fromyour know edge?

A When | got here, the people that | had nentioned
earlier who were very heavily involved in volunteering,
they pretty nuch let nme know how that works, that the
sl opes are your responsibility, the community's
responsibility and the HOA's responsibility rather.

So | continued that practice. | think it's been
going on for 35 years.

Q |f there were any damages observed wth respect
to the slopes, would the HOA address those damages?

A Absol utely, yeah

Q How woul d t he HOA address those damages?

A Vel |, sonetines Luis, the naintenance guy, we got
into a routine that at 7:00, the first thing he would do
I's drive around the community and | ook for |eaks in the
sprinkler system naybe broken pressure |ines.

You could see that by water running in the curb
or water comng out the drain. And it would be brought to
my attention. They had to have ny approval to spend noney
on the sprinkler system | would get -- have them get ne
an estimate of what it would cost. And then if it was a
mnor thing |like a head change, the board woul d never even

know about it. W would just doit. It had to be done.
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If it was severe |ike a broken pressure |ine and
the cost would be -- the cost would require the sprinkler
division to work onit, I wuld get an estimte for what
the cost would be and I would get the treasurer's
approval. And then the treasurer would get the board's
approval if it was significant.

Sonetimes m nor things, you don't get everybody
I nvolved. It's just so mnor, like changing a sprinkler
head, that type of thing.

Q What nmoney woul d be used for those slope repairs?

A ' msorry?

Q Let me ask the question a little differently.

How woul d the HOA pay for those slope repairs?

A Wll, in the case of buying the plants, when |
bought them from Devil Muntain, we had a charge account.
So Devil Muntain would bill the HOA and the HOA woul d pay
the bill.

Sonetimes in the early days | would buy the
plants and | would submt the bill to the treasurer and |
woul d say, you know, this has been pre-approved by the
board, here is the bill. And they would -- maybe two to
three weeks later | would get a check.

Q My question was a little nore specific than that.
| appreciate that background.

But ny question was, whenever anything was broken
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on the slopes, whether it's the sprinkler systemor any
sort of planting that needs to be replaced, how would --
what noney woul d the HOA use to pay for that?

A | woul d either observe the |eak nyself or | would
be told about the |eak by Geen Horizons. W would
determne how it was going to be fixed and how nmuch it
woul d cost. We would get an estimate. That estimate
woul d be given to the treasurer

The treasurer then would decide is that treasurer
required to get board approval or was it mnor in nature,
and it had to be taken care of pretty quickly.

The bills wth Green Horizons -- Geen Horizons
woul d submt the bills to the HOA. The bills usually
didn't come to ne at that point. They would go strictly

to the HOA. The planting, if it was a charge at the

nursery, it would be billed to the HOA. If it was -- in
the early days of me buying the plants, | would pay for
themand | would then submt the bill to the treasurer.

The time span was usually two to three weeks, |
woul d get a check.

Q Ckay. Did you ever observe the HOA use reserve
funds, noney fromthe reserve funds, to pay for repairs
related to the slopes?

A Sonetimes if it was significant enough, reserves

woul d have to be considered. |In the early days, the
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treasurer we had, Ji m Konugres, when | was president in
most cases -- | think Sandra took over at the end of that

-- Jimwas very, very particular about the reserves.

Reserves were sacred. You didn't touch themunless it was

an energency and when you woul d have to take a reserve
froma different topic and nove it over to pay for the

repairs, like if we were going to do a major sw nm ng poo

repair and there wasn't enough to do it, so the board then

woul d deci de what they were going to do.

If it was significant enough in cost, we would
get the community majority vote approval before we did it.
Q Did that practice of treating the reserves as

sacred change after there was a change in treasurers?

A It definitely changed after 2017. 2018 to 2021,

it changed in nmy mnd even though | had nothing to do with

It significantly. They seened to be able to use one
reserve to nove over to another area so they coul d get
that project done. It was done quite frequently.
For that reason, | thought | wasn't confortable
W th the reserve situation
Q Did you ever observe reserves after 2017 being
used for slope repairs anywhere on the properties?

A. Oh, I'msure it was. Like, when we did the tree

planting on the east side of the ravine, there usually was

reserves for that. And we tried very hard to stay wthin
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reserves.
Ji m Konugres was actually a pain in the ass
telling me, You got to stay within the reserves. So | got
inny mnd that | had to -- when we had to break that
reserve, like when we did the roads or something big like
that or we found out, like, for instance, the sewer was
our responsibility, the sewers we thought Vallecitos was
I n charge, but we were in charge of many so we had to
scope them we had no reserves for sewers because we
t hought it was sonmebody el se's responsibility.
So in that case, yes, we had all the reserves.
This was considered in my mnd an energency that needed to
be taken care of, we needed to know the conditions of the
sewers. And so we took reserves out of other areas to get
it done. And then at that point going forward, we started
a reserve program which included sewers.

Q Ckay. Is it fair to say that if the HOA
perceived a repair that is under their responsibility,
there are instances where the reserve noney was used for
those repairs; is that an accurate statenent?

A Yes. Reserves -- sonetinmes if it was a small
item |'mnot sure how it was taken care of. But if it
was a single itemand fell under a reserve, the reserve
was, | think, used in nobst cases.

| pretty nuch left it up to the treasurer as to
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where the noney was going to come from M concern was
how much it was going to cost and do we have noney to do
it. Then if it was significant |ike nmaybe over $5,000, we
sometines would get a comunity vote because it was
expensi ve.

A couple of itens that fall under that category
of the sewers, when we repaired the roads, when we changed
the pool -- the pool depth used to be -- started at three
feet and went to seven feet deep -- we decided it would be
much better to have it five foot all the way. So we
changed the pool depth so that five foot was the deepest
so people woul d exercise standing on the ground and use
t he whol e pool rather than have to stay -- use half the
pool .

Q Ckay. We've been going for about an hour. So
let's take a ten-mnute break. Let's cone back at 11:20.
|'s that good, Craig?

MR COMBS: That's fine with ne.

MR, ALEXANDER: (kay. We'll resume shortly.
We're of f record.

(Recess taken from11:07 a.m until 11:21 a.m)
BY MR ALEXANDER

Q Kent, we're back on the record. You understand
you're still under oath, correct?

A |'"msorry. Ask that again
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Q You understand you're still under oath? You
understand you're still testifying under oath?
A Yes. | amunder oath. | realize that.

Q Yeah. We're back on the record.

Do you have an understanding that at sone point,
some honeowners asked perm ssion to take control of their
sl opes fromthe HOA?

A Not to take control, but there was always, | w sh
we had a shade tree here or a particular tree on a sl ope,
it would be better if they didn't prune it as much so they
get privacy, things like that, or is there any chance |
can get nore color on ny slope. That may be a question.

Usual ly | tried to take care of the person that
|ived there. M code, so to speak, was to nake everybody
happy that lived there and that this comunity is a good

place to live for all of us and was.

Q Is it still? Is it still a good place to live?
A |'msorry?

Q Is the coimmunity still a good place to |ive?

A | think all this slope friction has arisen. |

woul d say, generally speaking, the people that don't have
sl opes are still happy; the people that have sl ope
responsibility aren't quite as happy.

And so | think that this is an itemthat is

affecting the value of hones and it's affecting the resale

44

www.regalcourtreporting.com
866_228_2685 COURT REPORTING




© 00 N oo o1 b~ w N P

N RN NN NN P P P PP PP PR
g B W N P O © W N O 0o A W N P O

JILL MANN vs LAS BRISAS PACIFICAS, INC., et al.
Kent Berchiolli on 01/30/2025

val ue and needs to be worked on a little bit better.
That's my opi nion.

Q Understood. Yeah. And | asked just for your
opi ni on.

Let's get into Jill Mann's sl ope and the issue
that brings us together today. Do you have an
under standing that in 2019, a French drain was installed
at unit 13972

A That's an interesting topic because when this
recent runoff occurred, | called the treasurer and she
said to me, Oh, that's where it happened before. And |
said, What are you tal king about, because |I had no
know edge that it ever happened. There was no visual
know edge either.

| talked to Jill and Jill was not aware of it
happening in 2019 as well. And I thought that this was an
| nportant issue because it m ght have been a warning of
probl ens on that slope.

Q Let me stop you right there for a second. Wen
you say that it had happened before, what is the "it" that
you were referring to?

A That there was a runoff, a small runoff on the
sl ope pretty nuch in the same area that this one occurred,
whi ch woul d have been an indication to nme, if | was in

charge at that time -- and | wasn't -- that | would take a
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| ook at it. And the first thing you would do, of course,
I's repair any danage that was done and then | woul d
probably plant sonme plants in that area to try to hold the
sl ope in place.

| don't think I would have recomrended putting in
a French drain only because |I just didn't do those things.
| didn't put drainage on the slopes. The water would
either -- either the honeowner woul d arrange how the water
was going to flowand | would always tell them you know,
keep it away from your house and run it out to the front
of your yard. That's the primary thing.

So in 2019 when the French drain was put in by
the comunity and probably paid for by the comunity as
well, I wouldn't have been a part of that.

Q Ckay. You understand there was a slope failure
at 139 in 2023, correct?

A Yes.

Q Do you know roughly what nonth in 2023 that
happened?

A | would say April. March or April

Q Ckay. But by March or April of 2023, you were no
| onger involved with the board; is that correct?

A | had no responsibility -- well, | still had the
responsibility as the | andscape nmai ntenance man. | asked

sonmebody on the board if | can stay on or would | be
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wlling to stay on, and I said yes, | would. || think they
were happy that | was staying on.

Q And how long into 2023 did you stay on as the
| andscape chai r man?

A Until | finished [andscaping Jill"'s backyard,
which | think was May, June of this year -- |ast year,
'+ 24.

Q Ckay. So you renmined in your position as
| andscape committee chairman through June of 2024,
correct?

A Yes. Gve or take a nonth, yes. Roughly,
t hough.

Q Ckay. And how did you first hear about the sl ope
failure at unit 139?

A It was kind of interesting because | was at the
cl ubhouse and I was wal ki ng out of the clubhouse and |
| ooked over in that direction and there was two people
putting a black canvas on her slope. So | yelled at them
What are you guys doing? And they said to cone on over
So | drove over.

And they said there was a | eak here and we have a
geol ogist that told us to put this cover on and that was
all news tonme. | wasn't involved init. | was surprised
that the board noves in that direction without talking to

me first or at least notifying ne first of what was
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happeni ng.

Q Why was that a surprise to you?

A Yes.

Q Why was that a surprise to you that the board was
nmovi ng - -

A My experience being in charge of the |andscapi ng
and being in charge of the |andscaping at that tine, |
think I would be notified right away by either the
honeowner or by sonebody who noticed it, that there was a
problemon the slope. And, of course, | would then go
over and look at it and decide how bad it is and what
would it take to take care of it.

Sonetines that notification would conme from G een
Hori zons; sonetimes the homeowner; sonetines ny own visua
| ooking at it, you know.

Q And do you recall how long after the slope
failure you found out about it?

A | think the next day or sanme day, maybe.

Probably the next day.

Q Ckay. So fair to say within a 48-hour period?

A Yeah. But renmenber, | found out by seeing people
on the slope putting a black tarp over it. And that would
have been a no-no, what are you doing on that slope, you
know, you don't put tarps on a slope w thout ny approval.

But then | could see what the problemwas. They
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said a geologist has instructed us to put this on the
slope. So there | was. | was a spectator on what was
goi ng on.

Q What was the condition of the slope when you
observed it first? In other words -- well, what was the
condition of the slope at the point where it failed?

A Before the damage to the slope, Jill had asked
me, Conme over to our house and | ook at the sprinklers,
that they were overshooting and hitting our patio. So
that's the first tine | went into her backyard while she

was here and | met her.

And | | ooked at the slope and the sl ope | ooked
pretty good to nme. It was covered. | could see after
turning on the sprinklers -- | had turned on the

sprinklers and we could see there was a problem So |
think initially we adjusted the sprinklers so they
woul dn't hit the patio.

But then she called again shortly thereafter and
said it's still happening and can we nove the sprinklers

up the hill alittle bit. And that is a nornmal thing for

have the sprinklers at the very edge of the wall.
So we nmoved it up and I think we corrected the
probl em

Q And who paid for that repair to the sprinkler

us to do because water runs downhill, so you don't have to
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| ocati on?

A W did, the community did, the HOA did.

Q Do you recall whether there were rain events
bet ween January and March of 2023?

A It was a rainy season. | thought it rained
during the rainy season and | was surprised that the rain
continued for quite a while. | think even in '24 there
was a lot of rain and the slope was covered with the bl ack
tarp.

G een Horizons nade sure they were covered. And
| would nmake sure that they did get it covered.

Q That was after the slope had failed?

A Yeah. That was after the sl ope damage, yeah.

Q Was there an instruction to G een Horizons to
turn off the sprinklers during the rainy season in 2023?

A To do what to the sprinklers?

Q To turn themoff.

A COh, yes, yeah. | was told to put the tarp on and
we deci ded how | arge that area should be that was covered
wth the tarp. And then we were told that the sprinklers
shoul d be -- obviously, you're not going to water the
tarp, so we would turn the sprinklers off and they
adj usted the sprinkler systemso that the rest of the area
and surrounding areas would be watered, but not the tarp

ar ea.
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Q But, again, that's after the slope had fail ed,
correct?

A Yes.

Q Now, prior to the slope failure, ny understanding
Is that there was rain between January and March of 2023,
correct?

A It was what ?

Q Rain. |t was raining.

A Ch, yes. Sure. O course.

Q Yeah. WAs Geen Horizons instructed by the HOA
I n January through March of 2023 to reduce or elimnate
the water that's comng out of the sprinklers at the slope
behi nd 139?

A Now you' re tal king about before the slope ran?

Q Correct. Yes.

A No. The only thing -- we were called not by the
HOA, but we were called by Jill. | canme over there. |
met her and twice we adjusted the sprinklers. The first
tine we adjusted the heads and the second tinme we noved
the sprinklers up the hill alittle bit, but they were
| eft on.

The sl ope to nme | ooked good. | thought her
backyard | ooked very good.

Q Ckay. Okay. | appreciate that clarification

Let's do this. Let's see howthis is going to
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work out. I'mgoing to mark [Exhibit No. 1.

A Are you asking nme a question?

Q Not yet. Not yet. kay. Can you see ny screen?

A Very, very -- actually, | have macul ar
degeneration in ny left eye. It's alnost totally blind.
So ny right eye is fine, but unfortunately ny left eye
gets invol ved.

| cannot read what's on the screen.

Q Ckay. 1'Il do this. Just for the record, I'm
mar ki ng Exhibit 1, which is Bates stanmped LBF 1941 through
1944,

And Craig, | have shared this in the chat. Can
you confirmthat you can open it?

MR COMBS: | got it, yes.

MR. ALEXANDER  Thank you.
BY MR ALEXANDER

Q Kent, let's see if we could read through some of
this and be able to mark these exhibits and ask you
questi ons about them

(Deposi tion Exhibit No. 1 was narked for
I dentification.)
BY MR ALEXANDER
Q Can you see this |anguage?
A |'msorry. | can't. | read a lot, but when |

read | have to | abor to read the words, but | do. And
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SO --

Q Wiy don't we do this: Can we go off the record
for five mnutes just so we could potentially resolve this
mechani cs i ssue here?

A Can | ask you sonet hi ng?

Q Yeah.

A Are you trying to have ne verify what was
witten?

Q That's part of it. Let's hop off the record and
we' ||l get back on and resolve this.

(Discussion off the record.)

BY MR, ALEXANDER

Q Kent, we're back on the record. You understand
you're still under oath, correct?

A | can read what's on the screen.

Q Geat. What | have as [Exhibit 1, I'm | ooking at
LBF 1943. And this is an e-mail from G enn Wargo dat ed
April 28, 2023. Do you see that, Kent?

A Yes.

Q Who is @ enn Wargo?

A He took over as president after | resigned.

Q He wites, "To all of you." And the second
par agraph, second sentence, "Kent in copy called and
advi sed of the problemwhich he believes is critical,

especially if there is rain."
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Do you see that |anguage?

A Yes. | can see it.

Q First off, do you know if he's referring to you
or sonme other Kent?

A He says, "Kent in copy called and advised of a
probl em which he believes is critical, especially if there
Is rain. He says we should get a soil engineer out as
soon as possible to check it out and advise renediation.
Thank you."

Q |s he referring to you in that e-nail?

A Dd | agree with that?

Q No, no. Is he referring to you as Kent in that
e-mail? In other words, did you call denn at sone point
and advi se himof the problemwhich you believe is
critical?

A |"'mnot sure | called Aenn. Wen | resigned as
president, the |ady who was vice-president tried very hard
to be the president but had trouble at a neeting. So
everything was in flux.

| think the first neeting was pretty nuch
conducted by Sandra Conmobuche because she coul d speak in
front of the group. And then sonehow, sone way, the board
deci ded that denn would be president or Genn wanted to
be president, so he took over. That's what | know about
it.
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| did not -- | was not the one that contacted a
geol ogi st.

Q | understand that. M questionis alittle nore
narrow than that, and it's whether or not you had tal ked
to denn about the slope failure on or about April 28th of
2023.

A |'msure at some point | did talk to him but he
wasn't here. So it would have had to have been by e-mail.
|'mnot surprised if there's something in witing saying |
did talk to him but |I know denn very well.

So it wouldn't be out of line for me to call him
and give himny opinion. | just don't renmenber doing it.

Q Ckay. He nenorialized a phone call and he states
that you represented and you believe the problemis
critical, especially if there is rain.

I's that an accurate sumary of what you believe
the problemto be?

A Yeah. But, you know, when | ook at the slope
and with it being covered, | could see that it was a
fairly significant drain problem It's the worst that
this community has ever had. 1In 35 years, we just did not
have anything |ike that.

So ny first concern was the houses above, are
they stable. And | noticed that there was a |lot of bare

spots up on the upper slope of 131 and 132, which was
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above her, above Jill.

And so ny main concern was those people, are
t hose slopes stable, is that house stable up above. So |
put in a request to plant those upper slopes and | was
turned down saying that they wanted to wait until the
geol ogi st submitted his report to see if that was part of
the repair that was required.

So those slopes were not planted by me at that
tinme.

Q Ckay. Do you still believe that the slope
failure was a critical problemat the tine?

A Well, it was critical fromthe nature -- it never
happened to this comunity before, that |I'maware of. And
so the critical nature is wow, that's a lot of dirt that
moved down.

And so, yeah, | think -- | didn't know what it
was or what was causing it, but | wouldn't call it
critical nmyself, but | would say it required attention
ri ght away.

Q If we go to the first page of Exhibit 1, which is
LBF 1941, we have an e-mail from Sandra Conpuche dat ed
Friday, April 28, 2023. And your e-nmil address is
I ncl uded as a cc.

Do you see that?

A Yes. | see that.
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Q And it is cathiberchiolli@mil.com |Is that an
e-mai | address that you use?

A Yes. | did get that e-mail. | wasn't surprised
that there was nmoney for the slopes in the reserves.
There shoul d have been. There always has been in the
past .

So when | called Sandra at sone point, | said
$98, 000, that's a good size nobney and she said it's not
t here anynore.

Q Let's stop there.

A | was annoyed by that.

Q We'll get to that point in a second. But what
she wites, Sandra Conouche, is "Once we have a
conprehensi ve analysis of the slope, we can proceed with
repairs. Reserves for fences and sl opes has $98, 000 in
It. So noney is available. My not be liquid as sone of
it isinCDs."

Do you see that |anguage?

A | can see that and | can read it. And | renmenber
t hat .

Q Were reserves nade for slope repairs when you
were president?

A When | was president, there was noney. The
reserves were, like | say, very organized and very solid.

And there was noney for slopes. Wiether it was witten
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| i ke sl ope repair or slope damage, |'mnot sure how it was
witten, but there was noney which allowed me to repair
sl opes, mnor repairs on slopes.

And if it was major, then | would get board
approval and community approval.

Q But reserve noney was --

A Havi ng reserves for the slope was not anything
newto me. | always thought we should have it and did
have it.

Q So when Sandra Conouche sent this e-mail to you
or you were included as cc init, this was no surprise,
correct?

A It was no surprise that there's noney there. |
was surprised maybe at the amount of it, $98,000, which is
probably nore than usual for slopes, but there was al ways
nmoney available for repairs to slopes; replanting areas,
fixing sprinkler systemand so on down the I|ine.

Q Did the HOA ever pursue an individual honeowner
to recover any cost for payment to slope repairs that were
made by the HOA?

A Never have we ever asked or got noney froma
resident to do anything in connection to the slopes. It
never happened.

Q |'mgoing to mark next in order Exhibit 2
111
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(Deposi tion Exhibit No. 2 was narked for
I dentification.)
BY MR ALEXANDER
Q That's Bates stanped LBF 2061
Can you read that, the text on your screen, Kent?
|'mgoing to walk you through it. It's an e-mail dated

May 2nd, 2023 from Sandra Conmobuche. Do you see that?

A Yes. | see that.
Q You were not included in that e-mail. However
she wites, "I also propose that | be the board's

desi gnated contact person, coordinating wth Bill Katz,
Kent Berchiolli and G een Horizons. | also suggest we
forward to Jill Mann a copy of this initial CGeoTek report.
Best regards, Paul Elsesser."

Do you see that?

A Yes. | canread it. | was very surprised that |
was not the point nman for the slopes. |In the past,
anything to do with slopes while | was | andscape
chairperson was at |east organized by ne or handled by ne
or recomnmendation by ne, originated to the board.

Bill Katz was in charge. |If | renenber right, he
was in charge of the front gate and Bill was also in
charge of the pool. Paul Elsesser was in charge of the
| andscape -- the finance commttee. Both of themreally

had nothing to do with | andscapes and sl opes, which was ny
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job and ny background.

Q And | should clarify. |t appears that Sandra
Conouche is forwarding an e-mail from Paul El sesser dated
May 2nd, 2023.

Do you agree with that clarification?
A | can read it.
Q That's okay. |'ll nove on
Were you contacted by Sandra Comouche or Paul
El sesser after May 2nd in order to coordinate with you
regarding the slope failure?

A This is Sandra's e-mail and | guess | got a copy
of it.

Q Vell, you were not included in that e-mail, but
they do reference you. And ny question is, did Paul

El sesser contact you regarding the slope failure at 139?

very good man. He's very conscientious and very detail
m nded. And he always tried to keep ne involved going
forward as to whether to | eave the tarp on, take the tarp
off or as to the proposal that GeoTek was going to submt.
It took GeoTek over two nonths to nake that

report, by the way.

Q My question was, did Paul Elsesser contact you
after May 2nd of 2023 to discuss the slope failure with

you?

A | want to say this correctly. Paul Elsesser is a
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A | talked to Elsesser a nunber of tinmes. | would
say that he tried to communicate with ne as nuch as
possi bl e.

Q Did he ever tell you or convey that the board did
not want himto communicate with you?

A Not to contact nme?

Q Correct.

A No, not that |I'maware of. As | said before, one
of the first things I wanted to do as GeoTek was putting
together their proposal, | wanted to fix the area on the
hi gh sl ope below unit 131 and 132. There was bare spots
and | thought we ought to plant that right away. And |
put that request in.

| was told by Paul and Sandra that we're going to
wait until the report comes out to see if that's part of
the repair that needs to be done. So they didn't want to
do anyt hi ng.

There was also a star pine tree that was | eaning
about 20 degrees and it was a big star pine. It was going
to fall eventually. So | wanted to cut that down at the
base, |eave the roots in the ground, which finally was
approved, but nmany nonths |ater.

Q Was that on the slope behind 1397

A Yes. M thought on the slope was her slope --

Jill'"s slope is huge. It starts froma wall and works up.
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Because it's on a cul -de-sac type of arrangenent, it
covers quite a few hones up above. 131 is definitely
involved, a little bit of 132; 133 -- the nunbers go down.
132, 131, 130, 129. | don't think it goes to 128.

Q |'mgoing to mark next in order Exhibit 3. And
that's Bates nunmber LBF 2062 through 2063. It's an e-mai
chain and we have an e-mail from Paul Elsesser on May 1st,
2023.

(Deposi tion Exhibit No. 3 was narked for
I dentification.)
BY MR ALEXANDER
Q Do you see that e-mail?

A Yeah. Part of it is blocked out, but | can read

Q | will scroll down to the portion that | want to
ask you questions about. He wites, "Kent has brought up
concerns for the houses on top of the slope.”

Do you see that |anguage?

A Yes.

Q |'s that the same concern that you expressed
earlier when you stated that the slope was jeopardizing
t he houses above or potentially jeopardizing?

A | was concerned for both of those houses up on
top, particularly 131. Judith had just noved into the

house, so | stopped by and talked to her to tell her not
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to worry, that we're going to take care of whatever there
Is. And | spent alittle time with her.

She was a very nervous type person at that tine,
just moving in and everything. So | thought the planting
of the upper slope was very inportant. And | told Paul
that. There was al so a geol ogi st who was visiting her and
he asked ne if he could go down and | ook at the sl ope.

H s name was Brian -- | think his nane was Brian Wods.
Bri an Wods.

Q Do you recall what conpany Brian Wods was
affiliated with?

A Do | recall what?

Q What conpany Brian Wods worked for?

A Vell, he was retired froma conpany. | don't
recal |l the nanme, but he gave nme a lot of infornation, sone
of which | can't find. There was an e-mail that indicated
how this thing should be fixed and it wasn't really a
conplicated problem that we should renove sone of the
dirt that's in the hole and replace it with crushed rock
and soil and conpact it and everything should be fine.

So he gave nme a feeling of confort that we had
this thing under control and that's what we were going to
do.

So the planting of the upper slope becane even

more of a problemfor nme. | wanted to get that done.
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Q W already tal ked about the [Exhibit 3 e-nail
dated May 2nd, 2023 from G enn Wargo. And you are cc'd in
that e-mail. Do you see that?

A Yes.

Q He states, "Let us go ahead repairing/renediating
the hill/slope."

Do you see that |anguage?

A "G een Horizons covered the slope behind 139 to
protect it fromrain" -- | was quite involved with Geen
Horizons giving instructions to put the tarp down, take
the tarp off, put the tarp up. W ended up |leaving the
tarp in place for quite a while before the repairs
started.

Q When you received this e-mail dated May 2nd, 2023
fromdenn and himstating, "Let us go ahead
repairing/renediating the hill/slope,"” did anybody from
the board contact you to state Jill should be paying for
the slope repairs?

A | don't see that part in here. | guess naybe the
screen has to nove up

Q No. M question is, at the tinme when denn
suggested or, in this case, authorized for the HOA to
proceed with repairing the slope, at that time, in early
May of 2023, did anybody fromthe board contact you to

state Jill should be the one paying for the renedi ation?
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A Vell, I"'mnot sure how the contact took place. |
did find out that the board was saying that slopes are
deeded -- the slopes are deeded to different people that
|ive here and that they are responsible for slopes. It
came as a conplete surprise to ne because al though I woul d
guess that the slopes did belong to sonebody, either the
person above or person below -- turned out the person
bel ow -- but for themto be responsible for slope repair
was absolutely foreign to ne.
| never heard that before.
Q |'mgoing to mark next in order [Exhibit 4.
(Deposi tion Exhibit No. 4 was narked for
i dentification.)
BY MR ALEXANDER
Q It's Bates stanped LBF 2404 through 2506. And |
w ll bring your attention to an e-nmail that you penned on
July 15, 2023. And the title of that e-mail is "Difficult
deci si ons, tough job."
Do you see that?
A Yeah. Now | can.
Q Do you recall witing this e-mail on July 15,
20237
A Yes and no. | don't remenber this one particular
one, but | have a stack of repairs about two inches thick

of e-mail that | sent concerning Jill and concerning the
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sl ope.

Q And those are e-mails that you sent to the board,
correct?

A And usual ly the board was involved. Everybody on
the board would get it.

Q You just referred to e-mails and a file that was
two inches thick that you sent to the board, correct?

A Yes.

Q Now you wite on Exhibit 4, "I have been on the
board for twelve years and president for eight years. |
have al ways taken ny responsibilities very seriously."

Do you see that |anguage?

A Yes.

Q You continue, "Many decisions that nust be made
i ncl udi ng | andscapi ng, sewers, fences and gates, pool,
cl ubhouse, security and architectural matters occur on a
regul ar basis. The board can receive advice on all
subjects, but ultimately the decision is theirs, subject
only to the voting process of the community."

Do you see that |anguage?

A Yeah. | can see it. |It's nmoving, but | can see

Q Ckay. Wth respect to the | andscapi ng and the
fences and any architectural matters, is it still your

opinion that it's ultimitely up to the board to nmake the
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deci sions inpacting those aspects of the HQOA?

A Dd1l wite this e-mail?

Q You did, vyes.

A Ckay. If | wote it, thenit's correct. The
board has a large responsibility for what takes place in
the community. But the board sonetines needs the najority
of the board or, in some cases, needs to go to a vote with
the community to get a majority to proceed with it. Like
when we did the roads, we had to have the comunity behind
us. It was very expensive. | forget the anount.

When we did the patio cover around the cl ubhouse,
Sandra and | signed the contract, but | was the point man
to ensure that it was done right.

Q How nmuch was that contract?

A The patio?

Q Yeah.
A Vel |, $35,000 was the contract and there was some
extra electrical work. | remenber distinctly they said

the extra electrical work is going to cost $5,000. And |
said I"'mnot going to pay that; a lot of it should have
been included. So we ended up settling for $500 and
that's what they paid ne.

Q You continue in your e-mail witing, "If you have
a slope rising behind your house, that slope is deeded

| egally to the homeowner, but historically the total
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mai ntenance is the responsibility of the HOA "
I's that consistent with what you have testified
concerning the slope naintenance at the Las Brisas HOA?

A ' mnot sure what you just said. However, 'l
say this: That | have the deeds to all the hones. | know
who |l egally owns the slope and who doesn't. But
responsi bility for maintenance of that slope including the
sprinklers, the plantings is the responsibility -- |
al ways thought was the responsibility of the HOA and has
been that way for 35 years.

Q Let me ask you, with respect to pest control on
sl opes, who has the responsibility for pest control?

A Pl ant control ?

No. Pest, P-E-S-T.

Pl ant control -- plants you're talking about?
No. Not plants. Aninmals, vermn.

Dr ai nage?

No.

O > O > O

A Well, the drainage -- because we control the
sprinklers and we have no control over the rain, however,
if there is a runoff on a slope -- and there very sel dom
was -- but if there was a runoff, it was usually very
mnor and it was brought to nmy attention or | observed it
nyself and | would get Green Horizons to fix it.

If it required sprinkler adjustnents, they did
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it. If it required us buying plants, | would buy the
plants and | would give it to themto install themand |

woul d check that it's done right.

It rained or when the sprinklers were on. But the wall
Itself on the bottomof the slope was the responsibility
of the homeowner to naintain that wall.

Q How about with respect to any animals on the
sl ope?

A Ani mal s?

Q Yeah. What | asked for was pests, |ike gophers,
for exanpl e.

A | didn't like to see any animals on the sl ope,
dogs or sonething else like that, if that's what you're
tal ki ng about. W have possuns and we have raccoons and

we al so have coyot es.

animal, but it was just a guess. It didn't matter. W
woul d repair it anyway.

Q Did any of the slopes have gophers on thenf?

A Oh, yes. Gophers was a big deal. | was
responsi ble for the gophers. Wen it was brought to ny

attention, we had a contract. | think initially it was

So if you include that in drainage, yes, we had a
responsibility to make sure the slope drained properly; in

ot her words, there wasn't dirt running down the slope when

Sonetimes we would blame a sprinkler damage to an
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LIl oyd's, then it became a different conpany. But | would
work with themon rat traps and gopher eradication.
Gophers were a constant problem

Q Were gophers a problemat the slope at 139?

A | don't renenber it being brought to nmy attention
that there was gopher action there. | wouldn't be
surprised if there was, particularly higher up, because
gophers were a constant irritant, a constant problem and
they had to be addressed. It was a full-tine job.

Q Who paid for gopher control?

A All the repair was paid by the HOA. W had a
contract wth the conpany and sonetines there was
addi tions that needed to be done over and above the
contract that | would get board approval. And then we

woul d proceed.

But sonetines the action was so snmall. The
gophers had to be eradicated, so we took care of it. |If
It required extra traps be placed, rat traps, | would

authorize it because it had to be done and then I would
| et the board know that we had to add extra traps.
Q From your experience just being a honeowner at
Las Brisas, are gophers still a problemin the community?
A Ch, vyes.
Q You further wite inthis e-mail in Exhibit 4,
"“Although” -- I'Il highlight it for you here -- "Although
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many comon area slopes are owned by a particular property
owner, solutions to slope maintenance should remain in
control of the |andscape mai ntenance group subject to
approval of the board. "

A That | ooks |ike something | wote.

Q Yeah. It's part of your e-mail. Wy are you
recomendi ng t he mai ntenance should remain in control of
t he | andscape mai nt enance group?

A Because we never asked a homeowner to pay for
anything on the slope. And ny job was to eradicate the
gophers as best as possible. Sonetinmes a honmeowner would
bring to ny attention that there was gophers. | would go
over there, | would look at it, | would agree with it and
then | would contact the conpany that we had a contract
wi th and schedule a time when he would cone on out.

And | would tell themthat this unit has gophers
on the slope and they need to be addressed. And he woul d
doit. And that's the way ny routine went with the
gophers.

Q | understand. Sl ope mai ntenance does not only
I ncl ude the gophers, right? It's everything we've been
di scussing? It's watering the slopes, correct?

A Absol ut el y.

Q Pl anting the slopes, correct?

A Everything to do with the sl opes was HOA
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controlled. And what enphasized that was the fact that
sprinklers crossed property lines. Wen they were put in,
sprinklers crossed property lines. So sonmebody woul d say
to me, Can you check the coverage of your sprinklers? |
woul d have to turn themon and they woul d water maybe
seven honmes while we checked that one particul ar hone.

It's just the way the systemis set up. It was
put in that way.

Q Ckay. Now you further wite, "The | andscape
chai rperson head nor property owner participated in any
deci si on concerning the damage to unit 139 slope."

How di d you cone about devel opi ng that know edge
in order to put it in your e-mail?

A |'"'mnot sure if you just asked ne a question or
not .

Q You wote that the |andscape chairperson head and
the property owner, which is Jill Mann in this case, they
were not involved in the decision concerning the damage to
the unit at 139 slope, correct?

A Part of that sentence is blocked out.

“Chai rperson head nor property owner participated in any

deci sion concerning unit 139 slope" -- "nor the selection
of a geologist to anal yze the damage.” | had nothing to
do with selecting the geologist. It was done by either
Bill Katz or Paul .
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| was surprised because the contract was $10, 000
and | thought that not only did it require board approval,
whi ch they probably got, but it bordered on requiring
comuni ty approval for sending that anount of noney,
because that was a significant anount of noney and it
should require three estimtes, which was pretty nuch
religiously done.

Q Did the board invite Jill Mann to participate in
t he decision-nmaking related to the damage of her slope?

A No. Jill Mann was not involved. Should have
been involved with it, should have been contacted. There
shoul d have been sone conversation with her. \Wether she
owned the slope or not, it did affect her so ny policy was
to keep everybody at peace and |l et them know what's going
on.

But she was not involved in the geol ogist,

selection of it or any part of it, and neither was I.

Q I n other words, the HOA board, as far as you're
concerned, conpletely ignored you and Jill Mann; is that
correct?

A Neit her one of us were involved. |s that what

you' re asking?
Q That's essentially what |'m asking, yeah
A Ckay.
Q You wite on April 28, 2023, "I received an
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e-mai| from Sandra Conouche, our treasurer, stating that
our reserves have over $98,000 for fences and sl ope repair
work that can be used for unit 139 if needed. Per Sandra,
for sone reason this noney is now not avail able.”

Do you see that |anguage?

A | remenber the $98, 000.

Q |s that the sane $98,000 that you and | were
tal ki ng about earlier which was Exhibit 17?

A Was Jill aware of the $98, 000?

Q No.

A | probably tal ked to her about it. | can't
remenber .

Q My question is, is that the sane e-mail that we
were referring to in Exhibit 1?7 And | can pull up [Exhibit
1 if you like.

A Say that again, please.

Q Sure. You're stating in your e-mail here that
you received an e-mail from Sandra Conouche, the
treasurer, representing there's $98,000 for fences and
sl ope repair work that could be used as needed. And then
you reflect that for some reason this noney is not
avai | abl e anynore.

A Yeah. | see it.

Q |'s that the sane noney that Sandra Conobuche had

represented to you before that woul d be used for slope
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repair out of the reserves?

A | don't know where she got the $98, 000 from

When | first received her e-mail, | thought $98, 000 shoul d

be able to be taken care of with that, but I'mnot sure
where she got it from CQbviously, she got it fromsone
reserve. I'msure that reserve was not for slope repair.
It m ght have been for sonething el se.

The board got into a bad habit, | think -- this
Is ny opinion -- in taking reserves as a checking account
where as long as it was enough reserves in your checking
account, we can nove the reserves around what needs to be
done. This was a new theory for ne. | was -- when | was
president, reserves pretty nmuch were left alone for the
topic it was to cover and very seldomdid we pull froma
reserve. GQCccasionally, like for the pool or maybe for

roads or maybe for the sewers.

But reserves are -- as far as |'m concerned, when

reserves are stated in the beginning of the year with a
prof essional, those reserves are left alone unless it was
needed or there was an energency. |If there's an
emer gency, obviously, we take care of it.

| don't know if | answered your question or |
just rambled on.

Q You did. | appreciate it.
Then you wite, "During May 2023, danage was
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noted on the slope behind unit 139. At that tine, many of
the French drains installed were not operating correctly,
whi ch may have contributed to the incident that has
occurred. During the follow ng nonths, the board

authori zed cleaning up the French drains by the same board
menber that installed themto ensure that they are now
working. This was done w thout the know edge and

perm ssi on of the honmeowner."

A Did you say with or w thout?

Q W t hout .
A | would say yes, that's true. It was actually --
| think Jill was annoyed at it because she then

I nvestigated herself, talked to the previous honeowner all
about the original French drain installation. And this
was all new to her.

So the fact that the French drain was not working
was a bot hersonme topic for her and the fact that the
person who is responsible for having it installed was now
back cleaning it out so it was working properly.

Q My question is, who was that person?

A Bill Katz.

Q And how did you conme to know that Bill Katz was
the one who installed the French drains?

A Vell, | knew he -- Jill was conplaining that he

was in her backyard working on the French drain fixing
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them And then when Jill investigated with the previous
honeowner, she found out the details and got pictures of
the original French drains that were put in there while
Bill Katz was president of the board.

So | found out then that the French drains were
i nstall ed under his supervision. And he was now back
cl eaning themout to nake sure they were working properly.

Q Do you know if Bill Katz was physically cleaning
themout or did he hire sonebody to clean themout for
hi n?

A | think he cleaned themup. | don't know if he
installed them | doubt if he installed them but | know
for a fact that he was the one that cleaned them up, at
| east | Dbelieve so.

Q Then you wite, "Since the start of this problem

and does require some formof repair work."

What additional damage to sl opes has occurred?

A 131 is draining -- oh, up above unit 131, it was

questionable as to where the person at 131 -- where a
sl ope ended and where Jill's began. | did go up and
| nvestigate that and part of her backyard drains into
Jill's slope. It's just the way the house was put in, |
guess.

And so | would say that -- | don't know -- maybe

addi ti onal damage to slopes in that area has been reported
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eight or nine feet of her slope was right above Jill's
slope. So it drained into Jill's slope. That was anot her
reason | wanted to plant that slope below 131 so her house
was stable, and we eventually did that.

Q You then wite, "For over 35 years, we have used
one procedure in determning our planting selections for
comon area slopes. Now honmeowners, anticipating your
ruling, will be claimng the right to select what portion
of the slope should be planted and what type of plants
shoul d be used. This will pose a major problemfor the
| andscape mai nt enance crew. "

How woul d that pose a problemfor the | andscape
mai nt enance crew?

A Vell, if the homeowner was going to be in control
of this slope, their demand might be for a certain type of
plant, like a tree, they wanted privacy fromthe people
above, and of course, the people above wanted their view
protected. So that always posed a problemor it could
have been a probl em

It just wasn't a workable solution to have the
I ndi vidual s maintain their own slopes. Nunmber one, the
sprinklers weren't installed that way and nost of the
people, like nyself, were too old to clinb the slopes. So
' mnot sure how that woul d be acconplished other than

each person hires their own | andscape contractor and
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deci des what they want to put on their slope.

But unfortunately, that can affect the people on
both sides or the peopl e above.

Q Then you wite, "Reserve noney has been set aside
for energency repair use. That is why we hire and pay a
reserve study professional to ensure that the correct
reserve noney is available. The reserve noney is not to
be used to fund the personal choices of the board."

Do you still agree with that statenment?

A Yes. Yes, it was one of the reasons why | left
t he board because, obviously, I'mfor solar paneling.
Sol ar paneling has proven itself to be a worthwhile
addition. W never refused a home request to have sol ar
panel i ng put in.

But for the board to all the sudden save noney --
spend noney on solar paneling that isn't in the reserves
was a foreign -- was not the way | woul d have done it.
And that plus ny hearing and eyesight is the reason |
resi gned fromthe board.

Q So solar paneling is at |east one exanple that
you coul d provide where the board used reserve noney that
was not for emergency use, correct?

A Yes. | think what you said is the right thing,
yes.

Q Can you think of any other exanples where the
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board used reserve noney that was not for energencies?

A Vell, during the tine from2018 to 2021, it was

it was just the five people that nmet. | don't know |
never went to a board nmeeting after that.

But at that time | think there was an attitude
that if the board wanted sonething to be done and reserve
money wasn't sufficient for that topic to be done,
reserves was accommodated or noved so that item can be
done.

A good exanple would be the front gate and the
front | andscaping, which is one big itemthat was done,
but 1'msure the reserves weren't sufficient to get that
done.

Did | nmake sense to you?

Q It did, yeah. It did. Let's go back to the

dated July 15, 2023. You and the board are included.
"Thank you, Kent, for your detailed e-mail. |
very nmuch appreciate the tine you took to wite this as
well as the tine that you have dedicated to this project.
To all, | believe Kent's e-nail conpletely aligns with ny
earlier note to the board that the HOA is responsible for

all the maintenance/repair to the easenents in our

the sane tinme we had the Covid virus around. So the board

meetings weren't well attended. Probably nost of the tinme

first page of [Exhibit 4, which is an e-mail fromJill Mnn
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comunity."

Do you see that e-mail?

A Yes, | do.

Q D d anybody fromthe board contact you personally
after your e-mail dated July 15 chal |l engi ng your
concl usi ons?

A Most of ny contact was with Paul. Paul evidently
had been selected as the lead man in this project and
usually it related to the black tarp, whether the black
tarp should be on that area or off that area. |If it was
on the area, the plants underneath would die; if it was on
t hat area when heavy rains came, there wouldn't be anynore
slippage. So sonetines it was on again, off again.

But finally, we ended up with Paul's
instructions. | had Green Horizons put it down. And
after that point, probably we had conversations with Jill
who woul d keep us up to date as to whether the tarp was
bl ow ng or whether the tarp wasn't quite covering. And we
al ways answered that question. W always addressed that.

Jill was excellent to work wth.

Q And | appreciate that, but | have a specific
question. And the question is, after you e-mailed the
board your opinions on who is responsible for the
mai nt enance and the costs related to the slope, which is

Exhibit 4, your e-mail of July 15, after that e-mail did
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anybody fromthe board contact you to chall enge any

portion of your e-mail?

A Well, Paul had always said that if you can show
me inwiting in the CC&R's, then I'Il change ny vi ewpoi nt
on it, but for right now that slope belongs to Jill, so
Jill is responsible for that slope.

And so by that tinme, | had gotten all of the
deeds, so | rem nded Paul, Paul, are you aware of the
sl ope behind your house is yours that |eads down to the
street? And he said, No, | don't think so. And | said,
Vell, it is; it is your slope, so those trees on the slope
behi nd your house are your responsibility under your
t hi nki ng.

It was a fine idea --

Q Let me stop you right there. How did Paul
respond when you pointed out to himthat under his
t hi nking, those trees belong to himand are his
responsibility?

A VWll, initially he said no, that slope does not
belong to him but it turned out that it does and all the
trees on the slope behind those houses that |eads to San
Marcos Boul evard is owned by the homeowner that |ives
above them

And t hose trees have been namintained by the

comunity including tree pruning, which | was responsible
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for for many years --

Q So in other words, what you're testifying to is
t hat even Paul El sesser who chall enged your conclusions in
your e-mail, even he did not know where his own property
I's, correct?

A Vell, at that point, yes. | think he finally
found out it was. The only reason | knewis |I had gotten
copies of the deed fromthe assessor's office.

Q |'mgoing to mark next in order [Exhibit 5.

(Deposition Exhibit No. 5 was narked for
I dentification.)

BY MR, ALEXANDER

Q Exhi bit 5 consists actually of two docunents.

The first one is LBF 2517 through 2523. And the second is
aletter fromthe Wassernman firmthat is attached as an
exhibit to that Bates range. And that letter is Bates
stanped LBF 2515 through 2516.

So [Exhibit 5 consists of an e-nail chain that has
as an attachment to it a letter fromthe Wasserman firm
And I'mgoing to direct your attention to the e-mail chain
first.

"Il turn your attention to LBF 2519. It
actually starts at 2518. This is an e-mail from
j ohn@onpasspropertynmanagenent.com dated July 18, 2023.

And it's addressed to Sandra Conpuche.
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By the way, do you know who John is here?

A | read the first paragraph.

Q Ckay.

A |s this an e-mail from John to Sandra?

Q It is, yes. Wuo is John, by the way? Do you
know?

A John is the contact person for Conpass that we
used to do business. \Wen there is a problemthat
requires admnistrative help, John is the guy we call.

l'i ke John. John was very capable and he |ived close to
us, so it wasn't hard to get him-- nmake himavail abl e.

Q I n other words, John is with Conpass Managenent
Conpany, and Conpass Managenent Conpany is the property
managenent conpany for Las Brisas HOA;, is that right?

A He worked for Conpass. | don't know how many
enpl oyees they had, but he was our contact nman when there
was a problemthat we had that required Conpass to be
I nvol ved.

Renenber, Conpass or anybody |i ke Conpass is
contracted on a yearly basis. So each year the contract
shoul d be renewed, which they did while | was there. And
John was our contact man. He attended all the neetings,
even the special neeting when we required it.

Q Ckay. I'mgoing to turn our attention to the

first e-mail in the chain, which is dated July 13. It
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starts at LBF 2522. And it's from John Moore.

And he wites, "Board, attached is a draft of the
letter that |egal counsel has crafted to send to all Las
Bri sas Pacificas honeowners regarding the | egal opinion
they provided to the board on the slope slippage at unit
139. Please reviewit carefully and let me know if you
w sh to alter the docunment in any way. As you know, tinmne
I's of the essence given the |egal decision has already
been communi cated to unit 139's owner and we would like to
get this information into the honmeowner's hands before
next week general neeting if possible.”

My question to you is, when you were president of
the board, did the board ever alter |egal opinions of
counsel ?

A When | was president, the biggest thing that
required | egal help was when the condom ni um apartnents
were being built on the west side. W did the business
wth two attorneys; one who was reconmmended by Wb
Managenent; the other one was an individual that we becane
aware of to give us |egal opinions on drainage fromthose
properties onto our property. And we weren't happy about
themgoing in, so we did have |egal help on that.

Wiile | was president, that's the only tine |
think we used | egal assistance. Maybe when a honmeowner

was conplaining to ne, because | was the architectura
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chairperson, they would conpl ain about the height of the
fence or if a fence was put on their property versus their
own property, little things like that that had to be
reconcil ed by ne.

And usually I was quick to confront them talk to
them appease them if possible, and solve the situation
so that it didn't require an attorney or both parties were
happy wth the results.

Q | appreciate that. But ny question is, when you
were involved with the board, during the tinme you were
I nvol ved with the board -- and it sounds like it was only
one tine where you had to involve counsel -- did the board
alter counsel's legal opinion? Didit edit counsel's
| egal opinion at that tine?

A | believe ny nmenory serves ne right that when
they hired counsel, |I'mnot sure how that was done -- it
was probably done by a recommendation from Conpass -- |
was not on the board.

Q Ckay.

A Renenber, | resigned, | think, January 21st,

23rd, sonething like that. So | wasn't involved with the

counsel. The counsel was involved after the damage
occurred.
Q Is it your experience that if you hire | ega

counsel, you will not alter legal counsel's opinion to
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suit your own objectives?

A Say that last part.

Q I's it your opinion or is it your experience -- is
It your experience that when you retained | egal counsel,
you woul d not alter counsel's legal opinion to suit your
own obj ectives?

MR. COMBS: (hjection; vague and ambi guous as to
whet her he's hiring counsel for hinself or whether he's
hiring counsel for the HOA. If you could, please clarify
t hat .

MR. ALEXANDER Wl |, either/or.

THE WTNESS: Wen | was president, if the board
decided -- we decided -- all five of us decided to get
| egal counsel, the first thing we would do is contact Webb
Managenment, who is our adm nistrative people. And Wbb
woul d reconmend sonebody they had a relationship with and
was confortable with. | think his name was Kane. And we
used Kane quite a bit to work out little disputes.

Again, alot of it had to do with the honeowners
-- the apartnents being built to the east of us -- to the
west of us. A fewtines it was because | couldn't seemto
settle a dispute between two property owners on norals.
Soneti mes Webb Managenment -- like, | renenber | was
concerned about the ravine slippage. The ravine was

sl i ppi ng because honmes on the west, they were show ng
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signs of slippage. So contact --
BY MR ALEXANDER

Q Ckay. Let's focus back on Exhibit 5 here. |'m
going to read the portion fromJohn. He wites to Sandra.
"Al so, reading back through the letter, | noticed
somet hing which | think should be anended. | spoke with
Paul and he agreed. |n paragraph five, it states you were
urged to nonitor your slopes and take any mtigation
measures that may be necessary to avoid soil nmovenment or
other damage. | don't think you want to gi ve honmeowners
carte blanche to any mtigation nmeasures w thout approval
fromthe architectural commttee who currently has contro
over any changes to grade and drai nage on a honeowner's
property. Your ARC guidelines regarding grade and
drai nage states the ARCw Il closely review all such
| nprovenents and wll require nodifications and a decision
to the existing drainage system So | believe that a
caveat should be included in the sentence in that letter
perhaps adding '"wth architectural conmttee approval'
right after 'take any mtigati on neasures that may be
necessary'."

Do you agree with John's |anguage that the ARC

shoul d nonitor any nodifications and decisions to existing
drain systens?

A Let nme say this. Wen | was architectural
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hardline problemlike a wall, a structure of sonme type, |
was involved. The architectural chairperson at that tine
didn't have much responsibility concerning the |evel
ground around a person's house. That was their property.
Unl ess the plant that they planted was going to be a
probl em for the neighbors, | was not involved. | was

| nvol ved when nei ghbors conpl ai ned about sonething. |
usual |y addressed that with both people.

The sl opes -- they were not involved in any
di scussion for the slopes. | don't renmenber being the
architectural guideline person that there was a dispute
between, plus | was both the | andscape and architectural.
So | would work out any dispute, but | would think that
their jobs are separate.

The | andscape one woul d be responsible for the
sl opes; the architectural would be responsible for hard
lines on the flat areas around the hone and screens and
changes -- not the inside of the house, but anything that
affected the outside of the house, |ike the paint color,
I f they changed their door, what color is it going to be,
that type of thing.

Q Thank you. Then Sandra Conouche on July 18, the
same day, responds to John, "Take out the |ast paragraph

conpletely. Add the statenment about the ARC approval

chairperson for nine years, ny policy was that if it was a
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regardi ng the grade and drai nage responsibilities.”

Do you see that |anguage?

MR COMBS: Yeah. |'mgoing to object to the
i ntroduction of this exhibit. It is referring to a draft
letter fromny office to the board that was sent under the
attorney-client privilege and it's not proper for you to
exam ne a non-board nenber or anybody with respect to this
docunent .

In fact, I'mgoing to object to this docunent
being introduced in evidence in any way, shape or form
They're discussing a draft letter fromthe attorney and
because they're discussing that letter, they're referring
to a letter which had not been approved for publication to
t he menbers.

MR. ALEXANDER Wl |, are these all board nenbers
here?

MR. COMBS: Yes, they are board nenbers. They
were all board nenbers at the tine or they were the
managi ng agent for the association, which is included in
the attorney-client privilege.

MR, ALEXANDER: (Ckay. |'mnot going to ask
anynore questions with respect to the e-nmail chain and |
will on record state that Exhibit 5 is going to be only
the e-mai|l chain consisting of LBF 2517 through 2523, and

you and | can nmeet and confer further after the deposition
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on whether or not this should be included as evidence.

However, |'mgoing to mark [Exhibit 6/ as the
attached letter that was the final product here.

MR, COMBS: Agreed.

BY MR ALEXANDER

Q And [Exhi bit 6/ is LBF 2515 through LBF 2516.

(Deposition Exhibit No. 6 was narked for
I dentification.)

BY MR ALEXANDER

Q And this is a letter that was sent first class
mail to all nmenbers of Las Brisas Pacificas Conmmunity HOA
menber shi p.

Kent, do you recall receiving this letter dated
July 19?

A | think | did. | think all the honeowners got
this letter, | believe. And the one thing that bothered
me was the secrecy that was required when discussing this
either at a board neeting or even Jill asking the question
whet her the attorneys said | cannot talk to you.

So it was like -- that was a foreign thing to ne.
| m soneone that |ikes comrunication and | |ike everyone
to know what's going on. So this no discussion was
al l oned was not a good thing for the community.

There was a lot of resentnent fromthe comunity

onit. W were all honeowners and all owners of the Las
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Bri sas Pacificas and, yet, weren't allowed to discuss
t hese itens.

Q Part of this [Exhibit 6 is a statenent that's
underlined. "There is no evidence to suggest that any
other slope is in inmnent danger of simlar damage.
However, there is no easy way to assign such probability.
You are urged to nmonitor your slopes and, with witten
approval by the Las Brisas Pacificas architectural
commttee, take any mtigation measures that may be
necessary to avoid soil novenent or other damage."

Do you see that |anguage?

A |'mreading that. During ny reign as president,
the architect --

MR COMBS: Hold on, M. Berchiolli. He just
asked you if you saw the | anguage. He'll have anot her
question for you.

THE WTNESS. Go ahead. Ask the question.

BY MR ALEXANDER

Q Do you see the | anguage on Exhibit 6 that | just
read?

A Wll, was | worried about --

MR COMBS: (bjection; nonresponsive. He just
asked you whet her you saw the | anguage. Yes or no?

THE WTNESS: Are you asking ne do | agree with

what is said or did | ever see this before?
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BY MR ALEXANDER

Q Just whether or not you're able to read the
| anguage in [Exhibit 6 that | just read.

A You' re asking ne do | agree with it?

Q No. Just whether or not you read it.

A Yeah. | can read it.

Q Ckay. As of July 19, 2023, is it your
understanding that any mtigation nmeasures that are to be
done on a homeowner's private slope should be approved by
the Las Brisas Pacificas architectural commttee? 1Is that
your understanding after reading this letter?

A During my reign as president, the architectural
chai rperson had nothing to do with the slopes. Qoviously,
If there was a structure bill on the slopes, then nmaybe
the architectural chairperson would be invol ved.

But their responsibility was for the flat area
around the residence and anything physically hard |ines, |
call it, was architectural guidelines. The |[andscaping
was the responsibility of the |andscape chairperson,
including in -- and definitely including the slope.

Q Ckay. I'mgoing to mark next in order [Exhibit 7.

THE COURT REPORTER  Counsel, do you mind if we
t ake a break?

MR. ALEXANDER: Absolutely. Of the record.

(Lunch recess taken from12:54 p.m until
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1:21 p.m)
BY MR ALEXANDER

Q Let's go back on the record. Kent, you
understand you're still under oath?

A Are you asking ne am| ready to go?

Q Yeah, yeah.

A Yes, |'mready.

Q And you understand you're still under oath?
Kent ?

A Are you asking ne to read what's on the screen?

Q No. |'masking if you understand that you're
still under oath?

A Ckay. Yes, | realize that.

Q Let's mark the next exhibit in order, 7.

(Deposition Exhibit No. 7/ was marked for

I dentification.)
BY MR ALEXANDER:

Q Exhi bit 7 is going to be Bates nunber LBF 2534
t hrough 2535. It's a series of e-mails. One of themis

dated July 23rd, 2023 and it is fromyou, Kent. Do you

see that?

A Yeah. | can see it.

Q Ckay. This is an e-mail -- did you wite this
e-mail ?

A | don't think I did, or did I?
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Q It says from Cathi and Kent Berchiolli

A Then | wote it.

Q Ckay. And it reads, "Board of directors. After
receiving the legal opinion of the board of directors'
attorney dated July 19, 2023, and if the board accepts
this position, this poses a radical change of what has
been the precedence of this community for over 35 years.
The architectural guidelines only pertained to structural
changes to the exterior of the hone and the | ot and
certainly did not include |andscapi ng, naintenance and
repair of the slopes.”

Do you see that |anguage?

A | can read that and | believe | always believed
that to be true.

Q So you're challenging the letter that was
circulated on July 19, 2023, which is [Exhibit 6; is that
right?

A |'"'msorry. | didn't understand what you said.

Q Strike the prior question, actually.

Wiy did you wite this e-mail to the board?

A Are you asking ne why did | wite it?

Q Correct.

A |''mnot sure of what you're asking. |If you're
asking did we wite that, if it's fromKent and Cat hi

Berchiolli, | wote it.
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Q But what was the purpose? Wy did you feel |ike
you have to wite an e-mail to the board follow ng the
letter to the attorney's office?

A | guess because there was tal k going around in
the community that the damage to the slope needs to be
repai red by the honmeowner and that was foreign to nmy way
of thi nking.

So | was laying out the reasons why the slope
should be left in the control of the HOA

Q And is that why you wote, "The role of the
| andscape comm ttee could be changed erratically if the
honeowner has the final say as to how their slope, which
I's deeded to them is maintained, then Geen Horizons and
the | andscape commttee have very limted authority in how
the slope is planted, watered and naintai ned"?

A | think that would be a true statenent and a true
concern | had.

Q Did you express this concern to anyone other than
to the board nenbers at that tinme?

A No. | don't think so. | think it was just -- if
it was an e-nmail and it was addressed to the board, that's
the only people that got it.

Q Let's mark next in order Exhibit 8.

(Deposition Exhibit No. 8 was narked for

| dentification.)
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BY MR ALEXANDER

Q Exhibit 8 is LBF 2537 through 2538. And this is

a continuation of the chain of e-mails fromExhibit 7.
There's an e-mail dated July 23rd, 2023 from
Bonnie M Do you see that Bonnie M here?

A Are you saying that the nore know edge | have,
the nore problenms there wll be? |Is that what they're
sayi ng?

Q |'mjust asking, do you see the e-mail from
Bonnie M? M question is, who is Bonnie M if you know?
A | don't think -- | wasn't addressed on this

e-mail, was |?

Q You were not, but do you know who Bonnie Mis?

A Ckay. | think the whole gist of this thing is
t hey knew how | felt about the slopes because that's what
we' ve done for 35 years. So this would be a radical
change if we noved in the other direction.

Q Ckay. Do you have an understandi ng of who Bonnie
| s?

A "I think the nore he knows, the nore he will use
agai nst the board."

MR COMBS: (bjection; unresponsive.
THE WTNESS: |'mnot sure what we're tal king
about there.

MR, COMBS: Just listen to the question and
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answer the question, M. Berchiolli.
THE W TNESS: (Ckay.
BY MR ALEXANDER

Q It's just a sinple, who is Bonnie? Wat is her
role, if any?

A | don't understand unless you' re asking who is
Bonni e.

Q That's exactly what |'m asking, yeah.

A Bonni e was a nenber of the board.

Q Ckay. Do you know what her position was at that
time?

A | think probably secretary or maybe at | arge.

Q Ckay. Then we have an e-mail still on [Exhibit 8
from Sandra Conouche dated 7, 2023 -- July 23rd of 2023.
She wites, "W have to come up with a very clear
statenment about the community responsi bl e concerning the
slope. To maintain continuity in the comunity, the HOA
I's responsible for the irrigation lines and planting of
the slopes to a depth of four inches. The drainage and
substrate is the owner's responsibility."

s it your experience frombeing on the |andscape
commttee that the HOA is responsible for irrigation |ines
and planting of the slopes to a depth of four inches?

A | can read that. | don't know where the four

I nches cane from Sonetines we plant plants that go
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deeper than four inches. Even the |andscape lines are
deeper than four inches.

Q What do you mean by the | andscape |ines?

A | mean the sprinkler lines. The sprinkler |ines
go deeper than four inches. A lot of the plants we plant
are deeper than four inches. Four inches is just the top
| ayer of the soil.

G ound cover woul d nmaybe cover four inches, but
anything el se, any shrub that we planted would go -- any
gal | on would go |ower than four inches. | don't know what
the termfour inches came from

Q Ckay. So it's your experience being on the HOA
board that the HOA was naintaining the slopes at a depth
deeper than four inches?

A Yes. | would think so. | mean -- yes. Four
I nches -- the termfour inches neans nothing to ne.

Q Why do you say that?

A Because | never think of the slopes as being only
four inches thick. | nmean, any hole we dig is going to be
deeper than four inches.

Q Let's mark next in order Exhibit 9.

(Deposition Exhibit No. 9 was nmarked for
i dentification.)

BY MR ALEXANDER

Q Exhibit 9 is Bates stanmped LBF 2541. It's an
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e-mai| dated July 25th, 2023 from Paul El sesser to you,

Kent Berchiolli, correct?
A Yes. | can read it.
Q Is that e-mail from Paul to you?
A Paul sent that to ne, | think, because I was

concerned about --
MR COWVBS: (bjection. He just -- excuse ne,
M. Berchiolli. He just asked you a yes-or-no question.
THE WTNESS: And your question is, can | read
t his?
BY MR ALEXANDER

Q No. |'Il get to that. That's going to be ny
next questi on.

But as a base of what we call foundation, was
that e-mail from Paul to you?

A Yes.

Q Ckay. And he wites, "Kent, we want G een
Hori zons to continue as they have been doing and
appreci ate your efforts on behalf of the comunity as
chai rman of the |andscaping conmttee and want you to
continue. | hope that clears things up for you. Best
regards, Paul Elsesser.”

Do you renenber receiving that e-mail?
A Yes.
Q And the title of the e-mail is "Your inquiry."
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Do you see that?

A The title of the e-mail was -- |'mnot sure what
you're asking ne. |'msorry.

Q The e-mail is titled, "Your inquiry," correct?

A | still don't understand what you're asking. Are

you asking did | get that? Yes, | got it.

Q Ckay. What were you inquiring of Paul Elsesser
that pronpted himto respond with this e-nail to you?

A What was Paul 's response?

Q No. What were you inquiring of Paul?

A | think | was concerned with what ny job was
going forward, |ike tonorrow and the next day. | was
conpl ai ni ng about the board needs to be clearer as to what
my responsibilities are because | can let Geen Horizons
know what their responsibility is.

So Paul was saying on behalf of the comunity, we

want you to continue. |In other words, keep doi ng what
you' ve been doing until we tell you otherwise. | assune
that's it.

Q Did you ever respond to this e-mail, if you
remenber ?

A No. | don't think I did respond toit. It was

clear to me what it neant.
Q What did it mean to you? |Is it just what you

testified right now, that you' re going to continue as the
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| andscapi ng commttee chair?

A | guess | said yes, | would.

Q Did you question the decision for the board to
continue using Green Horizons to have themdo as they have
been doing, as Paul Elsesser states it?

A | don't think | answered the e-mail. | just
understood the e-mail. | think nmaybe the next time | saw
himl said -- | would say sonething |ike thanks for the
e-mail. But | did not send anything back in witing to
him | just continued doing ny job.

Maybe | can add one thing. Al during the tine
this incident occurred until it finally was repaired,
there was other parts of the comunity that required sl ope
repair and plant replacenent. And that was continued on a
regul ar basi s.

Each time | needed noney, | would submt a
request to the board and the board woul d either approve it
or disapprove it.

Q Ckay. I'mgoing to mark next in order |[Exhibit
10. G ve ne one second.

(Deposition Exhibit No. 10 was marked for
I dentification.)

BY MR, ALEXANDER

Q Exhibit 10 is not Bates stanped. It is an e-mai

chain that begins August 1st, 2023 from Kent Berchiol |
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and ends August 1st, 2023 with G enn Wargo respondi ng.
Two- page docunent.

Kent, | wll turn your attention to your original
e-mai | dated August 1st, 2023. Do you recall witing this
e-mail to the board?

A |'msure | did.

Q But as you sit here right now, do you recall
witing it? Wy don't you take a mnute and read through
this e-mail and |let ne know when you're ready to discuss
it.

A You want me to read the Gty of San Marcos; is
t hat the paragraph?

Q Let me try to walk you through it. Let's go with
the first paragraph. "M purpose is not necessarily to
benefit unit 139's honmeowner, but really to lay out facts
t hat woul d hinder the conpletion of GeoTek's findings and
repair suggestions."”

Do you see that |anguage? It's the first
par agraph here.

A The one that says the conpletion of GeoTek's
findings and repair suggestions?

Q Yeah. \Were you wite, "My purpose is not
necessarily to benefit 139's honeowner."

A When | got the report -- | don't knowif this

answers your question -- when | got the report from
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CeoTek, | got a copy of it, | thought it was very
conplicated and the repair work was so involved that |
didn't think anybody would assunme the job to do it.

And so | don't know what | thought about
addi ti onal damage. | don't know.

Q Ckay. Let nme try to get some clarification base
off of what you just said.

Were you concerned that GeoTek's scope of work i
not appropriate for fixing the slope?

A Was | concerned that GeoTek's report woul d not
fix the slope? Is that what you're asking ne?

Q Yes.

A No. | assune if GeoTek said it had to be done
that way, then that would fix the slope. However, |
thought it was a very conplicated fixing of what was --
what | was told by Brian Wods is not a big deal.

So | thought it was an overdo of the repair.

Q | n paragraph six you wite, "The cost of this
repair, as laid out in the report, will well exceed the
honeowner's ability to performand possibly the comunity
as well."

Do you see that |anguage?
A Yeabh.
Q How did you cone about with the opinion the

comunity would not be able to pay for GeoTek's scope of

d

S

104

www.regalcourtreporting.com

866_228_2685 COURT REPORTING




© 00 N oo o1 b~ w N P

N RN NN NN P P P PP PP PR
g B W N P O © W N O 0o A W N P O

JILL MANN vs LAS BRISAS PACIFICAS, INC., et al.
Kent Berchiolli on 01/30/2025

repair?

A H's report included excavation of the entire
area, which would require equipnment that woul d be very
difficult to get on the slope, either through her property
or fromthe property up above.

And | thought it was nore than what was necessary
to get the slope filled. And so the cost would be
prohi bitive both whether the honeowner paid for it or the
comunity paid for it. And | think | was right because
t hey ended up with people who shoveled fixing it, which is
not what CGeoTek had wanted in the beginning.

Q At paragraph seven you wite, "There are over 90
slopes in this comunity that are deeded to a honeowner
and have been repaired, maintained, weeded, planted and

wat ered for about 35 years with no cost to the honeowner."

Do you still agree with that statenent?
A Yes. | do agree with it.
MR. ALEXANDER: | have no further questions at
this tine. Actually, | have a couple here.

BY MR ALEXANDER

Q Do you know who Bill Mack is of unit 677

A Bill Mack?

Q Yes.

A Yes. Bill Mack owns the home -- | forget the
number. 67, | think. A while back, this is the only
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maj or thing that | can renenber, was a pressure |ine broke
in the mddle of the night and the water ran down the
sl ope and under his house.

So we addressed the breakage, got it fixed, but
he said I'mgoing to have to go under the house and try to
fixit. 1'll doit nyself, he said. And we ended up --

t he board ended up working out sone kind of a paynent to
him | think it was $600 or $700 that was given to himto
help in the cost for himto clean the area under his
house.

So the board paid for at |east part of the
probl em

Q Where was that pressure line |ocated?

A ' msorry?

Q Where was that pressure |ine |ocated?

A It was probably -- |I'mgoing to guess, but
probably 2016, sonething |ike that.

Q No. | don't want you to guess. And ny question
was not wth respect to the tinmefrane.

My question is, the pressure |line that broke,
where was it |located? Ws it on the slope?

A The breakage?

Q Yes.

A Yes. It was on the slope.
Q

Was the pressure line the same as a sprinkler?
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A Yes. The pressure line -- yes, the pressure line
was installed by sonebody and it broke. So that was on
the slope. So the damage it caused, to ny way of
t hi nking, the HOA was responsible to get it either
repaired or to pay sonebody to do it.

In this case, he wanted to do it. So we ended up
giving hima check to help offset the cost. And he agreed
toit.

Q Was the pressure line part of the sprinkler
systemon the slope?

A Yes. The pressure line was on the sl ope.

There's a lot of pressure lines. A pressure line sinply
means that there's water init all the time with the
pressure fromthe balancing afforded of the water
district.

Wien they break, it's |ike you turned on the
faucet and nobody has turned it off.

Q When the board wote Bill Mack a check, was
that -- to your know edge, did that come out of the
reserves or some other account?

A ' mnot sure where it came from | would assune
It came froma reserve.

Q And approxi mately what year was this?

A Again, |'mguessing at this, but | would say
2016, 2017, sonething like that.
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Q Vell, is that a guess where you have absol utely
no idea or are you estimating when that took place?

A It's a guess on ny part. It was during the tine
that | was president.

Q Ckay. So somewhere between 2011 and 2019,
correct?

A Yes.

Q Wth that, | have no further questions at this
tinme.

MR COMBS: Very well. | have sone questions. |
don't think we need to take a break. W just got back
fromone, but if anybody needs to, we can. Gkay. Then
let's go forward.

Can you enable ny ability to share?

MR. ALEXANDER Let me stop sharing nmy screen.

EXAM NATI ON
BY MR COMBS:

Q M. Berchiolli, do you understand that |I'mthe
attorney for Las Brisas Pacificas, Inc.?

A Yes, | know that.

Q And | may refer to Las Brisas Pacificas, Inc. as
the association or the HOA in nmy questions. WII you
under stand what |'mtal ki ng about ?

A Yes.

Q Ckay. Thank you. Now, | notice that the nanme on
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your Zoomsays Jill. Are you at Jill Mann's house right
now?

A Wiy am | here at Jill's house?

Q Are you at Jill's house?

A Yes.

Q Is Jill inthe roomwth you?

A Yes.

Q Where is Jill with respect to where you are?

A She's about eight feet away fromnme at the other
end of the table.

Q How did it cone about that you arranged to have
your deposition taken at Jill's house?

A Vell, originally ny wife thought she could do it
and then the other day she had concerns about it, concerns
t hat maybe she was not capable of doing it. So I asked
Jill about it.

And Jill said, That's not a problenm we can use
my conputer; |'ve done it quite frequently. So it was
sinply a matter of nmy wife not wanting to do it or not
wanting to try to do it and Jill was capable of doing it.

That's why |'m here.

Q Have you been to Jill's house before?

A What ?

Q Have you been to Jill's house before?

A |'ve been in the house before, if that's what you
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mean, Yyes.
Q How many tines, approximately?
A Maybe four or five tinmes. | don't know.
Q |'s there anybody else in the room besi des you and
Jill Mann?
A My wife, Cathi.
Q What is your relationship with Jill Mann? Do you
consi der her a friend?
A | consider her a homeowner |ike the other 169
honeowners.
MR. ALEXANDER:  (Cbj ection; nonresponsive.
BY MR COMBS:
Q Do you consider Jill Mann a friend? Yes or no?
A | woul d consider her a friend, sure.
Q Do you support Jill Mann's lawsuit against the
HOA?
MR ALEXANDER: Vague as to "support.” Do you
mean financial support? It's a vague question.
BY MR COMVBS:
Q Go ahead and answer if you understand the
qguesti on.
A Ask the question again.
Q Do you support Jill Mann's |awsuit against the
HOA?
MR. ALEXANDER  Sane obj ecti on.
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THE WTNESS: | agree with the reason why it's
bei ng done.
BY MR COMVBS:
Q Do you hope that Jill Mann wins her |awsuit
agai nst the HOA?
A | want to say yes, but | don't want to hurt the
HOA.
Q Why do you support Jill Mann's |awsuit agai nst
t he HOA?
A Because for the HOA to continue being the place
It is and as a nice comunity to livein, | think it's the
only solution going forward.
Q And what solution do you think that is?
A That the community continue to nmaintain the
sl opes as they've done for the last 35 years.
Q Are your responses today intended to support
Jill's case against the HOA?
MR. ALEXANDER: Harassing, vague, badgering the
W t ness.
THE WTNESS: |'msorry. Say that again.
MR. COMBS: Can you repeat the question to him
pl ease?
(Requested portion read by the reporter.)
MR. ALEXANDER: Sane objections. This is

harassing the witness.
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THE WTNESS: | support the reason for it.
BY MR COMBS:
Q But you intend for your testinony to support

Jill's case against the HOA, isn't that correct?

I's not appropriate. Harassing the witness. He provided
his responses to questions that you did not object to.

Now you' re badgering him

BY MR. COMBS:
Q You heard the objection of Jill Mann's counsel ?
A Yes.
Q |'mgoing to have the court reporter read the

question back to you and | would |ike you to answer it.
(Requested portion read by the reporter.)
THE WTNESS: | think the question isn't a sinpl
yes or no. | agree with the fact that the comunity has
to continue the way it's been operating with the HOA

responsi bl e for the slopes.

Her lawsuit -- if her lawsuit is required to get
t hat done, then yes, | support it.
BY MR. COMBS:

New York University. |In what area did you get your

degree?

MR. ALEXANDER:  Counsel, this line of questioning

e

Q You nentioned that you obtained an AA degree from

A At the time, | was interested in becomng a pilot
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so | specialized in aircraft operations. A two-year
col l ege degree was required to get into the flight program
and that's why | did it.

Q Do you have any formal engineering training of
any ki nd?

A | qualified to be a |icensed | andscape contractor
in California. |If that gives ne sone know edge of
engineering -- | don't think of it as that way, but there
Is qualifications required and | nmet them And | passed
the test and got ny license.

So. ..
Q (bj ection; nonresponsi ve.
Do you have any formal engineering training?
No.
Do you have any formal training in geol ogy?
No.

> O >

Q Do you have any formal training in any of the

natural sciences?
MR. ALEXANDER: Vague as to any of the natural

sci ences.
BY MR COMVBS:

Q W can go through them Do you have any fornal
training in chemstry?

A | n what ?

Q Chemi stry.
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A | took it in college.

Q Beyond cl asses in college, do you have any ot her
formal training in chemstry?

A No.

Q Do you have any formal training in physics?

A Vell, | started out as a custoner service rep and
| rose up to becone the general manager of the conpany. |
guess that had -- | had to have the know edge to do that.

Q In the study of physics? How did that apply to
the study of physics?

A The fact that the nursery was | ocated on 265
acres with slopes, | had to be sure that the slopes were
solid, that the plants weren't going to run down when it
rained. That's on-the-job experience, | guess.

Q Do you have any formal training in the study of
surveyi ng?

A No.

Q Do you have any formal training in the study of
| aw?

A Gt her than taking some courses.

Q What courses did you take that were pertinent to
the study of |aw?

A Busi ness | aw and other related real estate. |
mean, | went to -- | was in the habit of taking night

courses at different colleges while | was working. If
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that's training, | think nmost of my training has been
on-the-job training, you know 40 years in the business
you retain sonething.

Q | ' m aski ng about formal training. You said you
t ook sonme cl asses, sone |aw classes. Wat |aw classes did
you take?

A You tal k about formal training like the only
formal training is if you go to school. | think of it
otherwi se. Formal training can be on-the-job training.

Q That's not what |'m asking you. 1'm asking about
formal training in a school setting. Let's narrow it down
to that. What formal training in a school setting do you
have in the study of |aw?

A G her than taking sone courses at junior
coll eges, different junior colleges, the answer is no.

Q Have you ever taken any classes or courses that
have to do with HOA board training?

A No.

Q Ckay. What background, if any, do you have in
soi | s engi neering?

A | don't have any courses in that.

Q Ckay. You were a |l andscape |icensed contractor
From what year to what year did you hold an active
| andscape |icense?

A If my menory serves me right, it is from'67 to
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"72. Then | let it expire.

Q What do you understand the scope of a | andscape
contractor's license to include?

A It includes a lot of things. It includes the
knowl edge of plants; know edge of drainage -- drainage is
a big part; know edge of naintenance; know edge of insect
control, pest control; know edge of fungus control; the
ability to contract wth sonmebody.

Q Do you have any licenses as pertains to
arboriculture? Do you know what arboriculture is?

MR, ALEXANDER: Can you spell that and use it in
a sentence?

THE WTNESS: No. Wen | was in high school, |
worked for a nursery, a big nursery on Long Island that

di d | andscaping and | was involved in that.

But | was a young guy. It was just part of the
training. | got experienced in that. And when | got ny
l'icense, | ran the conpany.

BY MR COMBS:

Q Ckay. Objection; you're launching into a
narrative, sir.
Do you know what arboriculture is?
A What ?
Q Arboricul ture.
A Horti cul ture?
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Q "Il spell it for youu A RB-ORI culture
arboricul ture.

A That's trees?

Q Correct.
A | know di seases when | see it, if that's what you
mean. | know about sizes of trees and rooting habits of

trees, that type of thing.

Q Do you have any certifications or license as it
pertains to mai ntenance of trees?

A | have no license in the nmaintenance of trees,
no.

Q Have you read the CC&Rs for Las Brisas Pacificas?

A Many, many times.

Q Are you aware of any recorded amendnents to those
CCRs?

A No.

Q Do you agree that the CC&Rs govern the obligation
of the association and the owners as it pertains to
property within the Las Brisas Pacificas project?

A | think of the CC&Rs as a docunent that was
requi red by the owner of the property so we could get the
pl ace declared a senior comunity. There are rules and
regul ations that were witten by the community and changed
several tinmes, and that includes the architectural

guidelines. That's only part of it.
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Q (bj ection; nonresponsi ve.
| ' m aski ng you about the CC&Rs that were
recorded. |'mnot asking about rules and regulations tha
have been enacted by the board of directors.

A Ask the question again.

Q | ' mtal king about the recorded CC&Rs. Do you
know whi ch docunment |'mtal ki ng about ?

A Yes.

Q Ckay. Do you agree that the CC&s govern the
obligations of the association and the owners as it
pertains to property wthin the Las Brisas Pacificas
proj ect?

MR. ALEXANDER: That calls for a |egal
concl usi on.

THE WTNESS: | think the question doesn't --
It's too vague. |It's not direct enough. It tells us why
we are a senior comunity, what we have to do to retain
senior comunity, the position. |t doesn't tell us about
noise. It doesn't tell us about clotheslines; it doesn't
tell us about speeding limts.

It's only part of the governing docunment that we
go by.
BY MR. COMBS:

Q Ckay. You said that you read the CC&Rs many

tines.

t
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A |'msorry. Say that again.

Q You testified earlier that you had read the CC&Rs
many times. Do you understand that the CC&Rs inpose
certain obligations on the association and the owners wth

respect to property within the Las Brisas project? Yes or

no?
MR. ALEXANDER: Vague, misstates prior testinony.
THE WTNESS: Yes, but only partially.

BY MR. COMBS:

Q Do you believe that the board of directors has
the right to take any action that is outside the authority
granted to themin the CC&Rs?

MR. ALEXANDER: Calls for a |egal conclusion,
vague to any action.

THE WTNESS: Ask the question again

MR. COMBS: Can you repeat the question for him
Madam Court Reporter?

(Requested portion read by the reporter.)

THE WTNESS: Do they have the right to do
sonmething that's in contradiction of the CC&Rs, is that
what you're asking ne?

MR. COMBS: Can you read the question for him
agai n, please?

(Requested portion read by the reporter.)

MR. ALEXANDER  Sane obj ecti on.
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THE WTNESS: No, they don't have that right.
BY MR COMBS:

Q Ckay. |'mgoing to now share nmy screen

A Are you asking ne anot her question?

Q Sorry. I'mgoing to share nmy screen. | just
want to make sure | share the right one. GCkay. Do you
see the CC&Rs right now (indicating)?

A Yes.

Q Ckay. So do you see it noving right now?

A | see sonme witing on there, but | don't think
can read it.

Q | don't think I'"msharing the right thing. |'m
going to stop here. Now do you see this docunent
(i ndicating)?

A Yes.

Q And you' ve seen that before, right? This is the
CC&Rs?

A Yes.

Q You read them nmany tines?

A Yes. | referred to them many tines, yes.

Q | understand. | want to scroll down to the

definition of "commpn area."
MR, ALEXANDER: Are you marking that as an
exhi bit?

MR COWMBS: Yes. We're on Exhibit 117?
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t hi nk of
Q

A.
Q

MR ALEXANDER:

That's correct.

MR COWMBS: Let's mark the CC&Rs as Exhibit 11.

(Deposi tion [Exhi

I dentification.)

bit No. 11 was narked for

this definition of "comon

yes.

Ckay. Have you read that definition before?

| read the CC&s many ti mes.

Ckay. Have you read this definition before?

Ckay. Take a nonent and read it and | et nme know

| understand what it's saying.

BY MR COMBS:
Q Do you see, sir,
area"?
A | can read that,
Q
A
Q
A |'msure | have.
Q
when you' re done.
A.
Q Ckay. \What does it say?
A

Wll, it says that it limts what is called a

conmon area, but | need to add this and that

it --

| ' m not asking about the sl opes.

you understand this definition?

Yes, | understand what it is saying.

So conmbn area

I nprovenents including personal

s, "All real property and

Is that |

don't necessarily think of the slopes as conmon area.

[''masking if

property | ocated thereon
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within the property which is owed by the association for
t he common use and enjoynment of the | ot owners.”
Do you understand that?

A Yes.

Q Let's scroll down to the definition of
"residential lot." kay. Do you see this definition of
residential [ot? Take a nonent and read that.

A | can read that.

Q Ckay. Do you know what tract map No. 265 is?

A | think that's either the ravine or where the
cl ubhouse is.

Q Have you ever reviewed tract map No. 2657?

A |'s that the tract nunber of where the cl ubhouse

and the swmmng pool is or is that the ravine?

Q | ' m aski ng you whether you have read it or not.
|f you don't know, that's okay. |'mgoing to mark it as
an exhibit and we'll take a look at it.

A | have read it. |If it's in the CC&Rs, | have
read it.

MR COMBS. So Vasco, were you just dropping
these into the chat or how were you upl oadi ng?

MR ALEXANDER: | was, yes.

MR COVMBS: Gkay. Here is Exhibit 11, which is
the CC&Rs. And next I'mgoing to drop in what we wll
mark as [Exhibit 12, which is tract map 265.
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(Deposition Exhibit No. 12 was nmarked for

I dentification.)

to e-mail Yvonne, the court reporter, Exhibits 1 through

exhibits, |ikew se.
MR COMBS: |'lIl do that after I'm done here.

BY MR COMVBS:

Q Ckay. Can you see this map here, M. Berchioll

A | can see the witing, yes.

Q Ckay. Do you see where it says San Marcos tract
No. 265 is at the top?

A | can see that, yes.

Q Ckay. And do you recall ever having seen this
map before?

A It looks famliar to ne.

Q Do you have any specific recollection of seeing

this map before?

"Il understand, but | think it's the tract where the
cl ubhouse and the sw nm ng pool is.

Q Ckay. Do you see the --

A 170, 172 -- | don't know -- where is 1657
Q Let's see if we can find 165. 1|s 165 a comon
area lot? | see it goes 163, 164 and then --

MR. ALEXANDER  Craig, just nechanical, |I'm going

10 and cc you. |If you could do ne a favor and e-mail your

?

A |'msure | have |ooked at it. |[If you correct ne,
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A You' re tal king about the honmeowners?

Q This is a legal description of the Las Brisas
Pacificas project that is referenced in the CC&s. Do you
understand that? This is tract map 265.

A Yes. | have seen this map before. | used it a
| ot.

Q Ckay. So you have seen it. You can see |ot
| ayouts and you understand this represents the lots within

Las Brisas Pacificas?

A Yes.

Q There's an entrance.

A Yes.

Q And do you understand that these nunbered lots
here are residential lots with the exception of conmon
area?

A | understand that 165 nowis the map of the whole
tract.

Q  \Well, it's 265.

A 265, | nean.

Q Ckay. And you understand that Ms. Mann's lot is
No. 139; is that correct?

A Yes.
Ckay. Do you see 139 here?

Yes.

O > O

And you can understand how that is her lot;
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128, 131 and 1327
A. Yes.

MR COMBS:

BY MR COMBS:

A Yes.

area?

adj oins ot 139?

THE W TNESS:

BY MR COMBS:

of |ot 139?

Q 171, yeah.

A | consider the slopes to be -- |

that's the shape of her |ot?
A | can see that that's the lot, 139, yes.
Q Ckay. And you see it's bounded by 138, 140, 127,

MR, ALEXANDER.  (Cbj ecti on.

131, 128, 127.

residential |lots, correct?

slopes to be naintained |ike a common ar ea.

The docunment speaks for itself.

|t does not show on the deed.

A. What was the | ot nunber? 1717

Do you see that there?

Q And you understand those are also privately owned

Q Ckay. Can you identify on this |Iot any conmon

consi der the

Q |s there any legally described conmon area that

MR. ALEXANDER: Calls for a |egal conclusion.

Q Ckay. Lot 171, do you see that to the sout hwest
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A That's the street.
Q Correct. Are the streets owned by Las Brisas
Pacificas or are they owned by the County, do you know?

A They' re owned by Las Brisas Pacificas.

Q Ckay. So that's a common area lot, isn't it?
A Yes.
Q But 137 is not a commpn area lot, is it?
A | treat the slope as part of a common area.
Q It's a yes or no. 1Is 137 a conmon area |ot? Yes
or no?
A No.
MR. ALEXANDER That's badgering the w tness.
MR, COMBS: No, he did not answer ne.
BY MR COMVBS:
Q Is ot 138 a conmon area lot? Yes or no?

MR. ALEXANDER: Calls for an expert opinion.
THE WTNESS: | can't answer that question
because you're | eaving out the slope.
BY MR COMVBS:
Q So you can't answer the question?
A No.
Q You don't know, do you?
A | know. | know for 35 years that [ot 139 has a
slope that is -- that has been naintained by the HOA, paid

for by the HOA in all aspects of naintenance. And then
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she has a |l evel area where she lives and she's responsib
for that.

Q But does the association have a legal interest
the real property |ocated on 1397

MR. ALEXANDER: Calls for a |egal conclusion;
calls for expert opinion.
BY MR COMVBS:

Q Does the association have a recorded interest in
| ot 139, do you know?

MR. ALEXANDER: Calls for specul ation.
BY MR COMVBS:

Q Are you going to answer the question?

A | don't understand your question.

Q You contend that part of lot 139 is common area,
do you not?

A | consider it a slope.

Q | understand you consider it a slope. Do you
consider it to be common area? Yes or no?

A | consider the slope froma nmaintenance
st andpoi nt as conmon ar ea.

Q Ckay. Would you agree that the definition of
common area in the CC&Rs governs what is conmon area and
what is not common area? Do you agree with that?

MR. ALEXANDER: Calls for a |egal conclusion.

The docunent speaks for itself.

e

n
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THE WTNESS: | believe a lot of things. |
believe that the CC&Rs is a poorly witten docunent that
was originated by the owner to get the approval to be
called a senior community. |'msure when he sold 139 for
the very first tinme, the question nmay have been asked what
do | do with that slope. And his answer woul d have been
you don't do anything, we maintain that slope.

BY MR COMVBS:
Q (bj ection; nonresponsi ve.

Ms. Court Reporter, will you please read back the
question? And M. Berchiolli, you're required to answer
t he question.

MR. ALEXANDER: To the best of your know edge.

(Requested portion read by the reporter.)

MR. ALEXANDER  Sane objections. Calls for a
| egal conclusion. The docunent speaks for itself.

THE WTNESS: For the years that | lived in the
comunity, | followed --

MR. COMBS: (hjection; nonresponsive.

BY MR. COMBS:

Q It's a yes-or-no question, M. Berchiolli. Do
you need the court reporter to read it back again?

A No. She doesn't have to read it back.
under st and the question.

Q Ckay. Then pl ease answer it.
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A Say the question one nore tine.
(Requested portion read by the reporter.)
MR. ALEXANDER: Sane objections.
THE WTNESS: Yes, | agree with that.
BY MR COVBS:

Q Very well. According to the definition of conmon
area in the CC&s, where on lot 139 is there any conmon
area?

A No, there is no common area.

Q Now, | want to refer you to allegations nade in
Ms. Mann's Conplaint. And let's attach the Conplaint --
you know, we're going to still look at the exhibits that
have al ready been introduced now. Ckay. Let's pull up
Exhi bit 4l

Can you see Exhibit 4/ in front of you, sir?
M. Berchiolli, do you see it?

A Yeah, | see it.

Q Ckay. Al right. So in Exhibit 4 you wote,
"“Many conmon area slopes are owned by a particular area.”
Well, if the definition of "comon area" is property that
I's owned by the association, how can an owner own any
common area?

MR. ALEXANDER. Calls for a |legal conclusion,
calls for specul ation.

THE WTNESS: |'mnot sure what paragraph you're
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r eadi ng.
BY MR COMVBS:

Q Ckay. Let nme find it. GOkay. Right here
(indicating). Do you see this? It says, "A though many
common area slopes are owned by a particular property
owner." Do you see where you wote that?

A The first part of my screen has bl ocked that out.

Q Ckay. What if | scroll dowmn a little bit, can
you see it now? |It's in this paragraph (indicating).

Ckay. The first paragraph says "considerations for

property views." Do you see that paragraph?
A | don't see the beginning.
Q Ckay. What do you see on your screen right now?
A | see 35 years has placed a responsibility --
Q Go down -- not the paragraph below that, but the

next paragraph.

A The first part of it is blocked out.

Q Can you see "considerations for property views"?
Do you see that now?

A | don't know. | don't see that.

Q What do you see on your screen right now?

A The first paragraph that | could read totally is
where it says, "The | andscape chairperson head nor
property owner participation" --

Q "Il scroll down. | want you to find the
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paragraph that starts with "considerations."”

A | see it. "Consideration for property views."

Q Read the second sentence of that paragraph

A "Al t hough many common area sl opes are owned by a
particul ar property owner, solutions and mai ntenance
should remain in control of the |andscape maintenance
group subject to approval of the board."

Q Previously you had agreed with ne that the
definition of comon area in the CC&Rs governs the | egal
determ nation of ownership of property in the Las Brisas
proj ect.

So | want to ask you, how can a conmon area
sl ope, which is by definition owed by the association, be
al so owned by a particular property owner? That can't
happen, can it?

MR. ALEXANDER: M sstates testinony and conpound,
argunment ative.

THE WTNESS: Are you asking ne a question?
BY MR COMVBS:

Q Yeah. 1'l| rephrase it.

Can an individual property owner own conmon area
I n your mnd?

MR ALEXANDER: Vague.

THE WTNESS: | find it difficult to answer that

questi on.
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BY MR. COMBS:
Q Well, you have witten here, "Many common area
sl opes are owned by a particular property owner." That's

not possible, is it, M. Berchiolli?

MR, ALEXANDER:  Argunentati ve.

THE WTNESS: It's not possible if you tal k of
the sl opes as conmon area. It is possible if you talk, as
| stated, as a sl ope.

BY MR. COMBS:

Q Ckay. But there's no comon area slope that is
owned by a particular property owner, is there?

A There's only two conmon areas that are owned by
the community and that is the one with the clubhouse and
ravine -- and sw mmng pool is and that |awn area and the
ravine and the roads. Those are the only ones that bel ong
to the conmunity.

Q Thank you. So what did you nean when you wote,
“Al t hough many conmon area sl opes are owned by a
particul ar property owner"?

A | wish that | had said "slopes" instead of
"common area.”

Q Ckay. So that was an error when you said that?
There are no common area slopes that are owned by a
particular owner; would that be accurate?

A | guess if you look at the -- what is witten in
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the CC&Rs, the answer is no.

Q Ckay. | want you to | ook at the paragraph that
starts, "During May 2023." Can you see that on your
screen?

A No. "Since the start" -- no, |'mnot sure what
par agraph you --

Q Ckay. Yeah. It's right above "since the start."
Ckay. Do you see now? It starts, "During May 2023."

A "During May 2023, danmage was noted on the slope
unit behind 139." |Is that the one?

Q Yeah. First of all, you reference unit 139.

Now, typically the term"unit” is used in connection wth
condom niuns. Do you believe that Las Brisas is a
condom ni um proj ect ?

A Ask that again.

Q You use the term™"unit 139" and you refer to unit
131 and you refer to the residential lots as units in your
e- mai |

Now, | understand you're a |ayperson, but |'m
trying to understand because the term"unit" is generally
used in connection with condom ni um proj ects.

Do you believe Las Brisas Pacificas to be a
condom ni um proj ect?

A "Units" is probably the wong term It is |ots.

But | just get in the habit of calling it unit.
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Q When you say "unit," what you nean is |ot or
residential lot; is that fair to say?

A Yes.

Q Go ahead and take a nonent to read that paragraph
and | et ne know when you're done.

A The one "During May 2023"7?

Q Yes, sSir.

A "Damage was noted on the slope behind unit 139.
At that time, many of the French drains installed were not
operating correctly, which may have contributed to the
I nci dent that occurred. During the follow ng nonths, the
board" --

Q Let me stop you right there. D d you have the
opi nion of any professional to tell you that the French
drains contributed to the incident?

MR. ALEXANDER  Vague.
THE WTNESS: That's why | said "may."
BY MR COMVBS:

Q So the question is, did you have the opinion or
consul tation of any professional engineer or geol ogist or
| i censed contractor to tell you that the installation of
the French drain may have contributed to the incident that
occurred or is that your own opinion?

A It's my own opinion because they weren't working

at the time of this incident.
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Q But it's your opinion? You did not consult with
an expert or any qualified or licensed person to cone up
wth this opinion, did you?

A Gt her than nmy own comon sense.

Q So it's your own opinion only, correct?

A My opinion includes the fact that they were not
wor ki ng properly at the tinme of the incident.

Q | just want to be clear it's your opinion only;
you did not consult with any expert to help you cone to
this conclusion, did you?

A No, no.

Q So the answer was no, just for the record? The
answer was no, correct?

MR, ALEXANDER: That calls for a double negative.

MR COMBS: It calls for a what?

MR, ALEXANDER  You'll confuse the record. You
asked himin a negative. |If he says no, it will be --
it's your question. o ahead.

MR. COMBS: Madam Court Reporter, could you read
back his answer to ny question?

(Requested portion read by the reporter.)

BY MR COMVBS:

Q Now, you were not involved with the installation
of the French drains on |ot 139, were you?

A No.
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Q And the installation of the French drains on | ot
139 occurred before Jill Mann took ownership of ot 139;
Isn't that correct?

A Yes.

Q So neither you nor Jill Mann have any direct
know edge about the installation of the French drains on
| ot 139, do you?

MR. ALEXANDER  Calls for speculation as to Jill
Mann.

THE WTNESS: Jill has sone know edge because she
talked to the owner of the [ot when the French drains were
put in.

BY MR COMVBS:
Q Ckay. But she wasn't there when the French

drains were put in?

A No.
MR. ALEXANDER. Calls for specul ation.
BY MR. COMBS:

Q She wasn't there when the contract to put in the
French drains, if any existed, was signed?
MR. ALEXANDER: Sane objecti on.
THE WTNESS: |If that's a question for ne, say it
agai n.
BY MR COMVBS:
Q You know what? Strike that.
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You were not involved with the selection of the
met hods or nmeans of putting in the French drain on | ot
139; is that correct?

A No. | had no position on the board nor in

| andscapi ng.

Q Is it your belief or understanding that the CC&Rs

requi red the association to maintain any portion of the
sl opes that are |ocated on separate interest residential
| ot s?

A The CC&Rs don't, but the rules and regul ations
do.

Q So you agree that the CC&s don't require the
association to maintain private slopes; is that true?

A It's not stated that way, no.

Q Is it your belief that the CC&s permt the
association to maintain any portion of the private slopes
| ocated on separate interest residential |ots?

A Unfortunately, the CC&s don't cover everything
to do with Las Brisas Pacificas.

Q Ckay. (Objection; nonresponsive.

Court Reporter, please read back the question so
he can answer.

(Requested portion read by the reporter.)

THE WTNESS: | understand what you're saying.

have a hard tinme answering that, but the answer is no.
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BY MR. COMBS:

Q Is it your belief that the CC&Rs permt the
association to pay for repairs on any portion of private
sl opes located on separate interest residential |ots?

MR. ALEXANDER: Calls for a |egal conclusion,
vague.
BY MR COMVBS:

Q You can answer the question if you understand it
|f you don't, we can have the court reporter read it back
for you.

A No, | understand the question. The CC&Rs does

not. However, it's not conplete.

Q If the CC&Rs do not permt the association to pay

for the repairs on private slopes, then under what
authority do you believe the association has the
obligation to pay for repairs on a private slope?

A The history of Las Brisas going back 35 years
where the practice was to do it.

Q Are you aware of any slope failure of the
magni tude that occurred on lot 139 in 2023 prior to 2023?

A No.

Q Wul d you say that the slope failure which
occurred on |lot 139 was an unprecedented event within Las
Brisas Pacificas?

MR ALEXANDER:  Vague.
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THE WTNESS: It was the first event of that
Si ze.

MR COMBS. I'mgoing to mark as Exhibit 13|

(Deposition [Exhibit No. 13 was marked for

I dentification.)

BY MR COWBS:

Q |'I'l drop that into the chat. GCkay. Do you see
t hat docunent, sir?

A. Yes.

Q It's entitled "Landscape comm ttee chairperson.”

The Bates stanp nunber at the bottomis LBF 002595. Do
you see this docunent?

A |'"'msure | wote it.

Q Ckay. The first sentence it says, "Acritica
corner in our common area slopes exists in the western
section of Las Brisas Pacificas. This slope includes
| ower |evel units 138 and 139."

Now, based upon the discussion that we just had,

do you still contend that those are common area sl opes?
Yes or no?
A | consider them slopes that have been nai ntai ned

by the community for 35 years.
Q Obj ecti on; nonresponsi ve.
Court Reporter, please read back the question so

M. Berchiolli can answer it.
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(Requested portion read by the reporter.)

THE WTNESS: | consider them slopes that are
mai nt ai ned by the comunity.
BY MR COMVBS:

Q Nonr esponsi ve.

| need you to answer the question that's posed to
you and it's a yes-or-no question. So Ms. Court Reporter,
w |l you please read it back for the w tness?

(Requested portion read by the reporter.)

THE W TNESS: No.

MR COMBS: Let's go off the record for five
mnutes, if you don't mnd. ['mgoing to pull together a
coupl e nore exhibits. | shouldn't be that nuch | onger.

|'s that okay with you, Counsel?

MR, ALEXANDER: That's fine. Yeah.

MR, COMBS: Let's conme back at 2:45. |s that
enough time for everybody?

(Recess taken from2:39 p.m until 2:48 p.m)
BY MR COMVBS:

Q |'mgoing to drop into the chat the Conplaint.
|'mnot going to mark this as an exhibit. [It's just too
bul ky. W already have the CC&Rs.

M. Berchiolli, can you see that?
A Yes.
Q Do you understand this is the Conplaint that Jil
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Mann filed agai nst the HOA?

A Ckay.

Q "Il scroll down to paragraph 42. What can you
see on your screen?

A | see it.

Q But what nunber paragraph? |t seens |ike what
you see and what | see are a little different.

A "On June 25th."

Q Perfect. Gkay. So it says, "On June 25th, 2023,
the chairman of association's |andscape conmittee, Kent
Berchiolli, in an e-mail to the association," and then it
goes on and there are several subparagraphs here.

| want to draw your attention to subparagraph B

Do you see that?

A Yeah.

Q | got it outlined.

A |'m having trouble reading it, but | can see it.
Q | can zoomin. Does that help?

A Ckay. Yes.

Q Take a nonment and read that. |Is there a

| andscape mai ntenance group at Las Brisas?

A Las Brisas mai ntenance group? There's a
commttee, a | andscape committee.

Q So when you refer to | andscape mai nt enance group

do you intend to refer to the | andscape mai ntenance
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conm ttee?

A Where is it that | said -- | see. | may have
been tal king about nyself and G een Hori zons.

Q Ckay. So is the |l andscape mai ntenance group
different than the | andscape commttee?

A No. The | andscape conmttee is a group of
people, usually two or three, that neet once a nmonth with
Sant os and di scuss problens that need to be taken care of.

' mnot sure why | used the word "group." Maybe
“group"” is the wong word.

Q So for all purposes, |andscape mai ntenance group
and the | andscape committee are the same thing? Yes or
no?

A | guess so, yes.

Q |s there a reason why you believe there may be a
di fference between the | andscape nai ntenance group and the
| andscape commi ttee?

A Well, the | andscape group -- when you say the
commttee, you' re not including Geen Horizons.

Q Ckay. So is the |landscape mai ntenance group an
unofficial group that attends to the |andscapi ng of Las
Brisas or what is the | andscape mai ntenance group?

A Ckay. It says --

MR, ALEXANDER  Asked and answered.
THE WTNESS: "Also, because of the difficulty of
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mai ntai ning continuity of plants and drai nage, corrective
probl ens have been assigned to the | andscape mai nt enance
group.” | think I'mtalking about nyself, the conmttee
and Green Hori zons.

BY MR COMBS:

Q Ckay. So the | andscape nai ntenance group is a
group that includes the | andscape commttee and incl udes
yoursel f and includes Green Horizons; is that correct?

A That's what | would consider the word "group” to
mean.

Q Does anybody el se use the word or term |l andscape
mai nt enance group within Las Brisas other than yourself,
do you know?

MR ALEXANDER. Calls for specul ation, vague.
Anyone el se who?

THE WTNESS: | have no know edge of that.
BY MR COWBS:

Q Ckay. What is a corrective problemas you refer
to here in paragraph B?

A Bare spots on the | andscapi ng, sprinkler breaks
and gophers, those are probably the three things.

Q Ckay. \Who assigned corrective problens to the
| andscape nmi nt enance group?

A | do.

Q You did that on your own authority?
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A | did that out of common sense and a routine that
| followed for many years.

Q I n what capacity did you have the authority to
make that assignnent?

A | was assigned and approved by the board to be in
charge of the | andscape -- the | andscape | ead person or
chai r per son

Q Ckay. So is your authority as a | andscape
chairperson that you assigned corrective problenms to the
| andscape mai ntenance group; is that correct?

A Yes, but sonetinmes the topic came up. Mybe
G een Horizons started it. Geen Horizons would say
there's a | eak on sl ope such-and-such. Then | would react
to that or sonetines | sawit. Mst of the ones | saw
were slope plantings -- plantings of the slope nore than
the sprinklers. The sprinklers had to be reported to ne
so that we could make sure we're going to fund the repair.

Q Who installed the irrigation |ines throughout the
Las Brisas comunity, do you know?

MR. ALEXANDER. Calls for specul ation.

THE WTNESS: |'mnot sure who did it, whether
the owner did or whether the owner had sonebody else do it
or whether Geen Horizons was involved at the time to do
the installation. | don't know who actually installed it.

| know G een Horizons was very famliar with all
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the lines. So they nmay have installed it, but | don't
know that for a fact.
BY MR COMVBS:

Q I's it your understanding that the devel oper of
the comunity installed irrigation |lines throughout Las

Brisas Pacificas as part of the devel opnent of the

proj ect ?
MR, ALEXANDER: Calls for specul ation.
THE WTNESS: | would assune he did.
BY MR COMVBS:

so the only way to water the slopes is with the sprinkler

i ne.

correct?

A 2012 -- | was elected to the board in 2009.

Q And were you not also again elected in 20187

A No. 2018 is when -- | wasn't in charge of
anything. | resigned at the end of 2017.

Q Ckay. So did you resign because you were not
named president?

A Yes. That was the nain reason.

Q Ckay. Wiy was it so inportant for you to be

presi dent that you resigned when you were not nanmed

Q And on what basis woul d you nake that assunption?

A The fact that the slopes have to be watered. And

Q You were elected to the board in 2018; isn't that
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presi dent ?

MR. ALEXANDER  Argunentative, badgering.

THE WTNESS: | guess ego cones into it,
know edge comes into it, experience, continuity of the
projects. | wanted sonme control. | got nost of the
votes. Realistically, | should have been president, but
their practice is they can change. | think the main

reason why they changed is they wanted the -- the reserves
were fat and they wanted to dig into them
BY MR COMVBS:

Q But you understand you would still have an equa
vote on the board even if you were not the president, do
you not ?

A Ch, yeah.

Q But what is it that would enable you to guide the
association in the direction you wanted if you were
presi dent as opposed to just being a board nmenber with a
vot e?

MR. ALEXANDER  Asked and answered and
argumentative. He's testified already to why he's not.
BY MR COMVBS:

Q You can answer if you understand the question

A Say the question again.

Q Ckay. We'll strike that.

When you resigned fromthe board, isn't it true
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that you refused to cooperate with the board in returning
any of the materials that you had while you were
presi dent ?

MR, ALEXANDER  Argunentative, harassing.

THE WTNESS: | don't know what you nean by

"materials." Wat materials did | have?
BY MR COWBS:
Q | don't know. Did you have any materials as

board president?

MR. ALEXANDER  Vague.

THE WTNESS: |f you are president for, let's
see, sSix or seven years, you want to continue. Could be
ego was part of it. Qher part of it, | think I could do
more help to the community if | was president.

BY MR. COMBS:

Q So it was at least due in part to your ego that
you resigned fromthe board because you were not board
presi dent ?

MR. ALEXANDER: Asked and answered, vague. This
I's harassing now. He's responded that he stepped down and
he provided his reasons.

BY MR COMVBS:
Q You can answer yes or no.
A | had the right to stay on as secretary or resign

and | chose to resign.

147

www.regalcourtreporting.com
866_228_2685 COURT REPORTING




© 00 N oo o1 b~ w N P

N RN NN NN P P P PP PP PR
g B W N P O © W N O 0o A W N P O

JILL MANN vs LAS BRISAS PACIFICAS, INC., et al.
Kent Berchiolli on 01/30/2025

Q Do you believe that you were qualified to opine
on the stability of slopes within Las Brisas?

A Say that again. What was that again?

MR, COMBS: Court Reporter, if you could please
read back the question.

(Requested portion read by the reporter.)

THE WTNESS: Yes, | think | was.
BY MR COMBS:

Q And upon what know edge or education are you
qualified to opine on the stability of slopes within Las
Brisas?

MR, ALEXANDER: Asked and answer ed.

THE WTNESS: 40 years being involved in the
| andscapi ng conmunity and nursery.
BY MR COMVBS:

Q What do you understand the purpose of the reserv
account to bhe?

A The reserve --

MR. ALEXANDER: Asked and answered.
MR. COMBS: | have not asked himthat.
BY MR COMBS:
Q Go ahead and answer the question
MR. ALEXANDER  The question was asked earlier i
t he deposition and he's al ready provided an answer.

MR COMBS: |f you could, read back the question

e

n
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and have himanswer it, please.

(Requested portion read by the reporter.)

THE WTNESS: The reserves -- we've been
prof essi onal and we go over the areas that we have that
may require maintenance, |ike the clubhouse, the slopes,
the swimmng pool. And we determne the |ife of that item
and then how nuch noney should be set aside for use to
maintain it, whether it be an energency or daily
mai nt enance. Mostly, energency.

So | always | ooked at the reserves as |ocked in
that to pull one reserve and swtch it for another reserve
woul d only be done in the case of an emergency.

BY MR COMVBS:

Q So you believe one of the primary purposes of
reserve funds are for use in emergencies?

A Yes.

Q When you were on the board, during all of your
tinme wthin your tenure on the board, did you help prepare
budgets for the association?

A | was invol ved.

Q Isn"t it one of the duties of the president of
the HOA to review the budgets?

A Yes. | was involved and | did approve the
budget .

Q Ckay. During the terns when you were president
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of the board, was there ever a line itemin the operating
budget to pay for the repair of private slopes?

A No.

Q At any time while you were board president, was
there ever aline itemin the reserve budget for the
repair of private slopes?

A No. There was a line itemfor repair of slopes,
period, and for 35 years that's exactly what we did.

Q You repaired slopes wth reserve funds?

A Yes.

Q But earlier you had said that there had never
been a failure of a slope that was equival ent to what
happened on | ot 139, right?

A Yes.

Q Ckay. So was there any line itemin either the
operating budget or the reserve budget which was all ocated
to pay for the failure of slopes on private [ots?

MR. ALEXANDER  Asked and answered.

THE WTNESS: There was a line itemthat allowed
for repair and mai ntenance of the sl opes.
BY MR COMVBS:

Q And that is in the reserve fund, right?

A Vell, in the operating budget and also in the
reserves.

Q For the repair of slope failures, there's a line
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itemfor that?
Not repair of slope failures. Repair of slopes.

For private slopes as well as common area sl opes?

> O >

For 35 years, we did.
Q Ckay. Was there anything in the budget which was

allocated to the repair of the failure of private slopes?

A No.
MR, ALEXANDER  Asked and answered.
BY MR. COMBS:
Q If there is no allocation in the budget to repair

private slopes, then howis the HOA supposed to pay for
the repair of private slopes?

A The sl opes weren't considered private. They were
consi dered mai ntenance mai ntained by the comunity for 35
years. You can't deny that. You cannot change that.

Q Let's separate out mai ntenance and repair. |
understand it's your contention and it seens to be the
general know edge that the HOA maintained the | andscaping
on sl opes throughout the community, both private and
conmmon ar ea.

Now, |'m not talking about maintaining
| andscaping. |'mtalking about the repair of a slope
whi ch has failed. Do you understand the distinction |'m
maki ng?

A Yes. The only failure of a slope that | am aware
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of is what happened here at Jill's house.
Q Thank you. Hold on
Where in the budget was that noney for that
repair to her slope supposed to come fromin your opinion?
A If it could be handled out of the operating
I ncome, operating expenses or it can be handled by the
reserve for the slopes, that's where it will come from
If not, it will be considered an energency and they woul d
have to repair it. So it would come from another reserve.
Q Now, earlier you had agreed that there is no
authority in the CC&Rs for the association to nmake repairs
to private slopes. So if there's no authority in the
CC&Rs to nake repairs to private slopes, would it be
| nproper to pay for the repairs on private slopes?
MR. ALEXANDER M sstates prior testinony,
assunmes facts not in evidence.
THE WTNESS: You cannot dism ss the fact that
for 35 years it was the procedure that was done.
BY MR COMVBS:
Q Again, | want to separate out maintaining
| andscapi ng, which we'll concede had occurred during that
tinme period, and the repair of slope failure, okay? |
want you to nake that distinction when |'masking this
question. |'mnot tal king about repairs.

When | say repairs, |I'mtalking about repair to
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slope failures, okay? 1'll spell that out every tine if |
need to.

You already said and admtted that to your
know edge, what happened on | ot 139 was unprecedented, it
never happened before. So you can't say that the
associ ation had been doing it for 35 years prior if it had
never happened before.

So if there's no authority in the CC&Rs for the
association to nake repairs to private slopes, then would
it not be inproper to fund the repair to a private sl ope?

A |''mnot sure you're making any sense to ne.

Q Ckay. We'll leave it at that.

A Sl ope danmage - -

Q There's no question pending. There's no question
pending. I1'mgoing to bring up Exhibit 10 again. This
was an exhibit introduced by Ms. Mann's attorney earlier.
This is [Exhibit 10.

Can you see that, sir (indicating)?

A Yes.

Q At the top it says -- this is an e-mail fromyou,
correct, with these bullet points underneath?

A Ch, vyes.

Q Can you see No. 8 there?

A 8? Hold on. Yeah. |Is that the one?

Q

Yeah. Take a nonent to read that. D d you
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consult with any expert before making this statenent?

A | met with a qualified |andscape contractor with
an inpeccable reputation in the community.

Q Ckay. So is it your belief that a | andscape
contractor is the appropriate professional to nake the
repair necessary to the ot 139 sl ope?

A When | showed it to himand he expl ai ned what he
woul d do in conmbination wth the other civil engineer |
talked to, yes. The answer is yes.

Q Who is the other civil engineer you tal ked to?

A Bri an Wods.

Q And was he retained by the --

A He was visiting with unit 131 the day after the
I nci dent and he asked perm ssion to go down on the slope
and ook at it. And he cane back and he said that's not a
big thing; that can be filled; that can be enptied and
filled wwth a conbination of rock and soil and conpact ed.
And the licensed | andscape contractor concurred with that.

He al so was adding a small wall because the slope

-- the gradient of the slope at Jill's slope is nmuch too
high as it approaches the wall. Everyone who worked on
it, including the person who put the wall in, the person

who put in the French drain and the people that repaired
this breakage, this slippage, they all didn't take any

dirt away. They all piled dirt back on the sl ope.
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And that is no good. Her slope is still what I
consi der a poor gradient for drainage.

Q What you consider in your opinion, correct?

A Yes. |If | was the owner, | would be
unconfortable with it.

Q Did Brian Wods ever give any witten
recommendations as to the repair of the slope?

A He e-nuiled ne.

Q Ckay. Do you still have a copy of that e-mail?

A | think | sent it to Vasko, but if not, | have
it. | don't have it wth ne, but | have it.

MR. COMBS: Vasko, are you aware of this e-mail?
MR, ALEXANDER | will represent that |'mnot.
BY MR COMVBS:

Q M. Berchiolli, what you'll need to do is find
that e-mail and send it both to Vasko and |, or you can
just send it to Vasko --

MR. ALEXANDER |'mnot his counsel. | was not

responsi bl e to any docunent category.

MR COMBS: |If | need to, I'll subpoena you. |
don't want to -- | don't want to do that, but if you don't
send it tonme, | wll.

THE WTNESS: |'m | ooking here through ny
paperwork and see if | -- but no, | didn't.
111
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BY MR COMVBS:
Q You have gmail, right? Have you del eted any
e-mails that are in any way related to the slope failure?
A Are you asking me a question?
Q | am |'m asking have you deleted any e-mails

that in any way pertain to ot 139?

A Have | done what ?
Q Del et ed?
A Del eted? No.

Q You're under a duty, you understand? That's
evi dence and you need to preserve that evidence. Please
do not delete any e-mails or destroy any docunents that in
any way have anything to do with this issue. Do you
under stand that?

A Yes. | understand it. The e-mail concerning
Brian Whods | thought | sent an e-nmail to Vasko along with
the e-mail from Sandra on the $98, 000.

Q Have you been sending M. Al exander

communi cations? Have you been sending M. Vasko Al exander

e-mai | s?

A | don't know. | don't know who | sent it to. |
know | sent it to the board. | have it and it's
available. | can e-mail it to you if you want.

Q Yes, pl ease.

A It's just an infornmal letter from himsaying he
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was gl ad he got to neet me and that | allowed himto go
down and | ook at the slope. And then he just gave ne
real |y what GeoTek took two nonths to give ne.
But he gave it to ne in a couple of paragraphs.
Q Ckay. Do you have ny e-mail address, sir?
A |"'msure | have it or I'll get it.
Q | can drop it in the chat here. Are you able to
access that if | do that?
A | will get it to you.
Q | dropped it in the chat here. Certainly, Jill
has ny e-nmil address.
One last thing on Exhibit 10.
MR. ALEXANDER: What is the date of that e-mail?
THE W TNESS: What ?
BY MR COMVBS:
Q The date.
A | don't know. | think it's probably in April or
May.
Q O which year? 20237
A Yeah, of '23. Shortly after the incident
occurred. He looked at it. He was there visiting 131 the
day after it happened. He asked ne to go down and | ook at
it. | said, Yes, you can. He went down and he | ooked at
it. He cane back and said that's not a big problemand he

gave ne his card. | don't knowif I still have it.
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But shortly thereafter, he e-mailed nme his --
what he e-nailed ne. |It's just a one-page thing that said
the sl ope can be enptied and then refilled with a
conbi nation of rock and soil conmpacted and it should be
fine.

Q Pl ease forward that to ne and I'Il send it on to
Vasko.

MR. ALEXANDER  Counsel, |'mgetting
representations frommy client that that e-mail mght have
been forwarded to ny office through her directly. Gve ne

a couple mnutes here, okay?

MR COVMBS: Sure. |'mdone with ny exam nation.
If you can find it in the next mnute or so -- | don't
want to hold this up. |'ve been informed by ny client --

was it Brian Wods or Ryan Wods?

THE WTNESS: Brian Wods. It was an e-mail to
me, a short e-mail, and it said what he thought the
solution was. He thought that GeoTek will cone to the
same conclusion, which | think they did. Only it got
really involved to the tune of $16,000, | mght add.

MR. ALEXANDER |'mgoing to be able to drop it
in the chat in a second here. | just dropped what you're
referring to.

THE WTNESS: | have it right here.

111
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BY MR COMBS:

Q | have it too, sir. Thank you, Vasko.

A The title is, "Meeting to discuss sl ope,
8-10-23."

Q W have it and | have it in front of ne and
read it.

Do you know if M. Brian Wods is a |icensed

engineer in the United States?

A He said he was.

Q But do you know whether he is or not?

A No. |'msure Judith would know.
Q Who is Judith?
A The owner of 131. |'msure she would know how to

get ahold of him He gave ne a card, but | can't seemto
find it. Judith Preston is the owner of 131. He was
t here probably hel pi ng her nove.
MR, ALEXANDER. |'mgoing to mark this as |[Exhibit
14 so we have a clear record of it.
(Deposition Exhibit No. 14 was marked for
i dentification.)
MR COMBS: Ckay. | have no further questions.
MR, ALEXANDER: | have no further questions
either. Thank you, Kent. Appreciate your time today.
THE COURT REPORTER: Before | |eave, | do need

spellings, but M. Conbs, do you need a transcript?
159
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VR, COMVBS:

3:22 p.m)

(Wher eupon,

Yes, pl ease.

t he deposition concluded at
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SI GNATURE OF DEPONENT

|, the undersigned, KENT BERCH CLLI, do hereby

certify that | have read the foregoing deposition and find

it to be a true and accurate transcription of ny

testinony, with the follow ng corrections, if any:

PAGE LINE CHANGE

KENT BERCHI OLLI (Dat e)
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CERTI FI CATE

| HEREBY CERTIFY that the foregoing deposition
was taken by me pursuant to Notice; that | was then and
there a Certified Court Reporter for the State of
California, and by virtue thereof authorized to adm nister
an oath; that the witness before testifying was duly sworn
by ne to testify to the whole truth and not hing but the
truth; pursuant to request, notification was provided that
the deposition is available for review and signature; that
t he questi ons propounded by counsel and the answers of the
W tness thereto were taken down by nme in shorthand and
thereafter transcribed through conputer-aided
transcription under ny direction, and that the foregoing
typewitten pages contain a full, true, and accurate
transcript of all proceedi ngs had upon the taking of said
deposition, all done to the best of ny skill and ability.

| FURTHER CERTIFY that | amin no way related to
nor enployed by any of the parties hereto, nor am|l in any
way interested in the outcone hereof.

DATED this 12th day of February, 2025.

Yvonne Whitefield

YVONNE VWHI TEFI ELD, CSR
Certified Court Reporter
Certificate No. 5556
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ﬁ Outlook

Re: Unit 139 soil problem

From Sandra Comouche <scomouche@gmail.com>
Date Fri 4/28/2023 5:59 PM

To oldeglenn@gmail.com <oldeglenn@gmail.com>; pelsesse@gmail.com <pelsesse@gmail.com>

Cc  john@compasspropertymanagement.com <john@compasspropertymanagement.com>;
pam.holland644@gmail.com <pam.holland644@gmail.com>; ryan@compasspropertymanagement.com
<ryan@compasspropertymanagement.com>; wkatz65@gmail.com <wkatz65@gmail.com>;
blmahlmeister@gmail.com <blmahlmeister@gmail.com>; cathiberchiolli@gmail.com
<cathiberchiolli@gmail.com>

Once we have a comprehensive analysis of the slope, we can proceed with repairs. Reserves for fences and
slopes has $98,000 in it. So money is available. May not be liquid as some of it is in CD's.
Sandra

On April 28, 2023, at 3:01 PM, Glenn Wargo <oldeglenn@gmail.com> wrote:

Thank you for keeping me in the loop
Unfortunately | will not be in California until Sunday or Monday
| agree to cover and take protective measures

On Fri, Apr 28, 2023 at 12:56 Paul Elsesser <pelsesse@gmail.com> wrote:

The geologist, Chris Livesey from GeoTek, is concerned about a possible slope failure. Things to do
immediately:

1. Stop watering the slope / turn off irrigation system

2. Be prepared to cover the slope in case of predicted rain

3. Test drainage system and unplug any drains preventing the water from draining from the
slope.

4. Notify homeowners of the risk

Chris will send to Bill Katz his bill for today and his proposal for a more complete inspection next
week. We need to spend money from Reserves to repair this slope, either using our own landscaping

company Green Horizons or a different outside contractor once the full scope of the job is
identified.

EXHIBIT 1
Witness: K. BERCHIOLLI

Date: JANUARY 30, 2025
Stenographer: YVONNE WHITEFIELD, CSR 5556

Best regards,
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Paul

Sent from Mail for Windows

From: Paul Elsesser

Sent: Friday, April 28, 2023 9:56 AM

To: Glenn Wargo

Cc: Cathi & Kent Berchiolli; Sandra Comouche; Bonnie Mahlmeister; John Moore; Pam Holland; Ryan
Phillips

Subject: Re: Unit 139 soil problem

Bill's guy is on the way. He is close and will be here in 15 minutes - 10:15ish.

Paul Elsesser

Sent from my iPhone

On Apr 28, 2023, at 9:49 AM, Paul Elsesser <pelsesse@gmail.com> wrote:

<IMG_0097 jpeg>

<IMG_0098.jpeg>

<IMG_0099.jpeg>

Paul Elsesser

Sent from my iPhone
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On Apr 28, 2023, at 9:09 AM, Paul Elsesser <pelsesse@gmail.com> wrote:

I'll go get pictures. Bill Katz has recently contacted someone to look at our
slopes for solar, so we have a contact to get someone here.

Paul Elsesser

Sent from my iPhone

On Apr 28, 2023, at 8:51 AM, Glenn Wargo
<oldeglenn@gmail.com> wrote:

To all of you

I'm away at Mission Solution US Army not coming back into
California until Sunday

Kent, in copy called and advised of the problem which he
believes is critical, especially if there is rain.

We should get a soil engineer out ASAP to check out, and
advise remediation

Thank you

Glenn

On Thu, Apr 27, 2023 at 14:40 Sandra Comouche
<scomouche@gmail.com> wrote:

Thanks Bill. Always something happening!

Sandra

Sent from Mail for Windows

LBF 001943





From: William Katz

Sent: Thursday, April 27, 2023 12:37 PM

To: Glenn Wargo; Paul Elsesser #16; Sandra Comouche;
Bonnie Mahlmeister; Pam Holland

Subject: East Gate

| received some phone calls that the east gate was not
opening properly. | went down and tested, the first time it did
not open for me. | went around | ran a couple tests on it. |
have a key that will override everything and opened it. The
power is working the gates opened. It opens going out, there
is some kind of disconnect between the reader and the
motors. | contacted the gate company for a service call. They
will be here on Monday morning. Any questions give me a
call or send me an email. If | get more complaints | may have
to put out the cones and close it. | will keep you informed.

Bill Katz

Sent from my iPhone
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ﬁ Outlook

Re: Slope Evaluation and Remediation

From Sandra Comouche <scomouche@gmail.com>
Date Tue 5/2/2023 9:10 PM
To pelsesse@gmail.com <pelsesse@gmail.com>; oldeglenn@gmail.com <oldeglenn@gmail.com>;

pam.holland644@gmail.com <pam.holland644@gmail.com>; bimahlmeister@gmail.com
<blmahlmeister@gmail.com>

Cc  john@compasspropertymanagement.com <john@compasspropertymanagement.com>

| also approve the proposal. Sandra On May 2, 2023, at 10:22 AM, Paul Elsesser wrote: | move we
accept the proposal received from Geo Tek received by Bill Katz by email on Monday, May 1, 2023. |
also propose that | be the boards designated contact person, coordinating with Bill Katz, Kent
Berchiolli, and Green Horizon. | also suggest we forward to Jill Mann a copy of this initial Geo Tek
report. Best regards, Paul Elsesser Sent from my iPhone

EXHIBIT 2
Witness: K. BERCHIOLLI

Date: JANUARY 30, 2025
Stenographer: YVONNE WHITEFIELD, CSR 5556
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EXHIBIT 3

Witness: K. BERCHIOLLI
ﬁ Out|00k Date: JANUARY 30, 2025

Stenographer: YVONNE WHITEFIELD, CSR 5556

Re: Update 17:00 Monday May 1 - Slope behind Unit 139

From Glenn Wargo <oldeglenn@gmail.com>
Date Tue 5/2/2023 11:45 AM
To  Paul Elsesser <pelsesse@gmail.com>

Cc  Bonnie Mahlmeister <blmahlmeister@gmail.com>; John Moore <john@compasspropertymanagement.com>;
Kent Berchiolli <cathiberchiolli@gmail.com>; Pam Holland <pam.holland644@gmail.com>; Ryan Phillips
<ryan@compasspropertymanagement.com>; Sandra Comouche <scomouche@gmail.com>; William Katz
<wkatz65@gmail.com>

To All

Let us go ahead repairing remediating the hill/slope. We came back from Tennessee and both Irene
and | have tested positive for COVID-19. We will be heading to urgent care. Surprised me as I've had
multiple vaccinations and Irene three

Needless to say we will be staying home and not taking any chances on spreading this to anyone
Glenn

On Mon, May 1, 2023 at 17:30 Paul Elsesser <pelsesse@gmail.com> wrote:
1. Green Horizons covered the slope behind #139 to protect it from rain predicted for tonight and
for Thursday. Kent was there for the start of the project. When the plastic was in place Bill took
pictures, sent them to Geo Tek, and received verbal approval that we had installed the covering as
recommended. After Green Horizons left, Bill got his drill and an auger, and we were able to clean
out and get good water flow from all seven French drains on the slope side of the wall. While there
are a number of visible drain holes on the house side of the wall, the water from the French drains
only came out of two.

Jill Mann has been informed about all of this. She has been on the phone with the previous owner
with a history of the problem from 2019. Her text to me said:

“We need to get the professionals in here Paul. More convinced than ever. We need the date and
time asap it really needs to happen now.”

She has asked for the names and email addresses for the board members which | will provide, as
well as John's.

I'll continue to keep working as the Board's point person unless somebody (anybody?) wants to take
over. Bill will distribute the Geo Tek report when he receives it, and is trying to get ahead of the
curve finding a contractor for anticipated slope repairs.

Kent has brought up concerns for the houses on top of the slope. Chris from Geo Tek didn't express

concern about danger to them, so | haven't contacted any of the other homeowners. Can someone

else help with that contact? We should know more if there is a danger to those houses after we see
LBF 002062





the Geo Tek report this evening and after their visit this week.

Kent is obviously also in the loop on this issue, so a big thanks to both Bill & Kent for their efforts on
behalf of LBP and the homeowners involved.

Paul Elsesser

Sent from my iPhone
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ﬁ Outlook

Re: Difficult Decisions/Tough Job

From Jill Mann <jillamann96@gmail.com>

Date Sat 7/15/2023 7:58 PM

To  Glenn Wargo <oldeglenn@gmail.com>

Cc  Barbara Turner <barbt.ravencliff@gmail.com>; Bonnie Mahlmeister <blmahlmeister@gmail.com>; Cathi &
Kent Berchiolli <cathiberchiolli@gmail.com>; John Moore <john@compasspropertymanagement.com>; Pam

Holland <pam.holland644@gmail.com>; Paul Elsesser <pelsesse@gmail.com>; Sandra Comouche
<scomouche@gmail.com>

Thank you Kent for your detailed email; | very much appreciate the time you took to write this as well
as the time that you have dedicated to this project.

To all, I believe Kent's email completely aligns with my earlier note to the Board that the HOA is
responsible for all the maintenance/repair to the easements in our community.

Thank you,
Jill

On Sat, Jul 15, 2023 at 4:20 PM Glenn Wargo <oldeglenn@gmail.com> wrote:
Kent,
Thank you for your dedication to the community.
This has become a new experience for me
Glenn

On Sat, Jul 15, 2023 at 13:17 Barbara Turner <barbt.ravencliff@gmail.com> wrote:
Thank you Kent for all your hard work and research. | would like to add that the contractor that
you received the bid from in regards to the slope above lot 139 has done work on our property
and would | highly recommend him to anyone.

Regards,
Barb Turner,
Landscape Committee Member

On Sat, Jul 15, 2023 at 11:46 AM Cathi & Kent Berchiolli <cathiberchiolli@gmail.com> wrote:
DIFFICULT DECISIONS/TOUGH JOB

Being a Board member is a very time consuming and difficult job. Many of you know that Cathi and | have
lived in this community for over sixteen years, and during that time, | have been on the Board for twelve
years and president for 8 years. | have always taken my responsibilities very seriously.

Many decisions that must be made, including landscaping, roads, sewers, fences and gates, pool,
clubhouse, security, and architectural matters, occur on a regular basis. The Board can receive advice on
all these subjects, but ultimately the decision is theirs, subject only to the voting process of the
community.

EXHIBIT 4

Witness: K. BERCHIOLLI LBF 002504

Date: JANUARY 30, 2025
Stenographer: YVONNE WHITEFIELD, CSR 5556






The Board’s pending decision concerning the slope problems of unit #139 is a perfect example. If you have
a slope rising behind your house, that slope is deeded legally to the homeowner, but historically the total
maintenance is the responsibility of the HOA. So, this pending decision should be very important to you.

No one has all the right answers for the many problems that arise in the HOA, including an attorney and a
geologist.

History of over thirty-five years has placed responsibility for the common areas to the HOA. Control of the
slopes, plantings, maintenance, and watering has been the responsibility of landscape maintenance. Input
of homeowners is always considered by this group. Hence, very little major damage has occurred until
unit #139.

All slopes, because of the difficulty of maintenance, continuity of planting, and control of slope drainage,
corrective problems have been the responsibility of the landscape maintenance group. Sprinkler systems
overlapping different properties is common. It is difficult to pinpoint whose property is responsible for
any drainage damage that occurs.

Considerations for property views and privacy are always a factor in determining the types of plants to be
used. Although many common area slopes are owned by a particular property owner, solutions to slope
maintenance should remain in control of the landscape maintenance group, subject to approval of the
Board.

If the homeowner is assigned the responsibility to repair problems, it is possible that a lack of funds or
their choice of solutions to repair damage has a negative effect on all property owners in the area. Hence,
a problem could spread if not managed quickly and properly.

Because of slope design, many homes can contribute to a drainage problem, although the responsibility
may fall on one home. Unit #139 is a good example of this problem.

The landscape chairperson head nor property owner participated in any decision concerning the damage
to unit #139’s slope, nor the selection of a geologist to analyze the damage.

The estimate for the geologist was over $10,000, but only one bid was received by the Board. How was it
determined what geologist was used, and why wasn’t the homeowner involved in the selection process
since she does own the slope?

Considering this an emergency is not a valid reason for the immediate selection of this geologist. It has
taken over two months for the geologist to submit his report, and the damage occurred around late April.
During that time, no corrective action has been taken. There has been plenty of time to get the
homeowner involved in the selection process and start repairs.

On April 28, 2023, | received an email from Sandra Comouche, our treasurer, stating that our reserves have
over $98,000 for fences and slope repair work that can be used for unit #139, if needed.

Per Sandra, for some reason, this money is now not available.

A Board member in 2019 responded to a damage report concerning soil and water spilling over unit #139’s
retaining wall. The Board authorized installation of a French drain system behind the wall as a solution to
this problem. Although | was not holding an office at this time, | suspect this work was paid for by the
Board.

During May 2023, damage was noted on the slope behind unit #139. At that time, many of the French
drains installed were not operating correctly, which may have contributed to the incident that has
occurred. During the following months, the Board authorized cleaning up the French drains by the same
Board member that installed them, to ensure that they are now working. This was done without the
knowledge and permission of the homeowner.

Since the start of this problem, additional damage to slopes in that area has been reported, and does
require some form of repair work. Unit #131 is draining onto the damaged slope. Hence, water is not
being directed towards the street in front of the home as required by our Rules and Reguylatj
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For over thirty-five years, we have used one procedure in determining our planting selections for common
area slopes. Now homeowners, anticipating your ruling, will be claiming the right to select what portion of
the slope should be planted, and what type of plants should be used. This will pose a major problem for
the landscape maintenance crew.

Reserve money has been set aside for emergency repair use. That is why we hire and pay a reserve study
professional to ensure that the correct reserve money is available. The reserve money is not to be used to
fund the personal choices of the Board. Approval to build solar paneling was granted, but the questions of
funding have not been determined.

On my own, with the knowledge of some Board members and the homeowner, | have contacted a
qualified licensed landscape contractor to recommend a solution to the slope problems of unit #139. He is
very qualified and has completed at least four large jobs in the Las Brisas Pacificas community. He is highly
recommended.

This landscaper is unique in that he has very small, motorized equipment that can access the rear slope of
unit #139 by going through her gates. This equipment is needed to remove much of the lower slope that
has built up behind unit #139’s retaining wall. Once filled, he also has equipment to properly compact the
slope areas that are needed.

The total cost of his submitted contract (not signed by me) is $18,000, which includes all materials and
labor. Of course, planting which must follow this construction job, will be required.

The owner has not authorized this contract until she views the geologist’s report, and possible legal
advice.

I highly recommend that the Board decides to accept this contract, and accept responsibility for the cost
involved.

Thank you for reading this analysis.
Respectfully,

Kent Berchiolli
Landscape Chairperson
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ﬁ Outlook

Re: Letter to Homeowners - Unit 139 Slope

From Sandra Comouche <scomouche@gmail.com>
Date Wed 7/19/2023 1:24 PM

To John@compasspropertymanagement.com <John@compasspropertymanagement.com>;
oldeglenn@gmail.com <oldeglenn@gmail.com>; pam.holland644@gmail.com
<pam.holland644@gmail.com>; bimahlmeister@gmail.com <blmahlmeister@gmail.com>;
pelsesse@gmail.com <pelsesse@gmail.com>

Ok send it.
Sandra

OnJuly 19, 2023, at 12:43 PM, John Moore <John@compasspropertymanagement.com> wrote:

Board,

Attached please find the letter to the homeowners with the revisions that you approved. If there are no
objections, we will send this letter out via first class mail as soon as possible.

Best,

John Moore

Compass Property Management
949-429-7717 x230

From: John Moore <John@compasspropertymanagement.com>

Sent: Wednesday, July 19, 2023 11:26 AM

To: pam.holland644@gmail.com <pam.holland644@gmail.com>; Paul Elsesser <pelsesse @gmail.com>

Cc: Sandra Comouche <scomouche@gmail.com>; oldeglenn@gmail.com <oldeglenn@gmail.com>; Ryan Phillips
<ryan@compasspropertymanagement.com>; bimahlmeister@gmail.com <blmahlmeister@gmail.com>
Subject: Re: Letter to Homeowners - Unit 139 Slope

Board,

| will have legal counsel make the changes called out in this thread and provide a final draft for approval.
Obviously, at this point, the letter won't get out before the meeting, but it was more important to get
those substantive changes made before putting it in the hands of the membership.

Best,
John Moore
Compass Property Management

EXHIBIT 5

Witness: K. BERCHIOLLI
Date: JANUARY 30, 2025
Stenographer: YVONNE WHITEFIELD, CSR 5556

From: pam.holland644@gmail.com <pam.holland644@gmail.com>
Sent: Tuesday, July 18, 2023 9:13 PM
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To: Paul Elsesser <pelsesse@gmail.com>
Cc: Sandra Comouche <scomouche@gmail.com>; John Moore <John@compasspropertymanagement.com>;

blmahlmeister@gmail.com <blmahlmeister@gmail.com>
Subject: Re: Letter to Homeowners - Unit 139 Slope

Agreed

Sent from my iPhone

On Jul 18, 2023, at 9:13 PM, pam.holland644@gmail.com wrote:

Agreed

Sent from my iPhone

On Jul 18, 2023, at 2:05 PM, Paul Elsesser <pelsesse@gmail.com> wrote:

Just weighing in, | support the changes proposed by Sandra.
Paul Elsesser

Sent from my iPhone

On Jul 18, 2023, at 1:24 PM, Sandra Comouche
<scomouche@gmail.com> wrote:

Take out the last paragraph completely.

Add the statement about the ARC approval regarding the Grade and
drainage responsibilities.

Sandra

On July 18, 2023, at 10:46 AM, John Moore

Sandra,

Your point regarding homeowners checking their deeds is stated in
paragraph two of the letter, as follows: "Many of your Lots contain
slopes as part of your separate interest (if you are uncertain of your
lot lines, please refer to your deed)."
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Also, after reading back through the letter | noticed something
which | think should also be amended. | spoke with Paul and he
agreed. In paragraph five, it states: "You are urged to monitor your
slopes and take any mitigation measures that may be necessary to
avoid soil movement or other damage." | don't think you want to
give homeowners carte blanche to "any mitigation measures"
without approval from the architectural committee, who currently
has control over any changes to grade and drainage on a
homeowner's property. Your Arch Guidelines regarding Grade &
Drainage states: "The ARC will closely review all such
improvements and will require modifications and additions to the
existing drainage system." So, | believe that a caveat should be
included in that sentence in the letter, perhaps adding, "with
Architectural Committee approval" right after "take any mitigation
measures that may be necessary."

Also, it appears all are in agreement to take out either a portion of
or the entire last paragraph regarding the lack of any legal
responsibility of the Association regarding slope maintenance.
Unsure if you want to leave the first two sentences and simply
eliminate the last one, which reads: "The Board of Directors is
contemplating whether it is prudent to continue this maintenance
going forward and will make that determination in the coming
weeks." Thoughts?

Best,

John Moore

Compass Property Management
949-429-7717 x230

From: Sandra Comouche <scomouche@gmail.com>

Sent: Monday, July 17, 2023 7:36 PM

To: John Moore <John@compasspropertymanagement.com>;
pam.holland644@gmail.com <pam.holland644 @gmail.com>;
pelsesse@gmail.com <pelsesse@gmail.com>

Cc: oldeglenn@gmail.com <oldeglenn@gmail.com>; Ryan Phillips
<ryan@compasspropertymanagement.com>; blmahlmeister@gmail.com
<blmahlmeister@gmail.com>

Subject: Re: Letter to Homeowners - Unit 139 Slope

I just got home this evening. Yes. Make the statement that homeowners
should check their deeds to determine their property lines.
Sandra

On July 17, 2023, at 12:08 PM, John Moore

Board,

LBF 002519





Please note that after working with unit 43 and 42 on a fence issue,
we determined that unit 42, and presumably those going up the hill
from there (41, 40, etc..), own the down slopes behind their
property and the association has been maintaining those slopes as
well. So, wondering if the verbiage regarding "up slopes" has just
been used by either the landscape committee or previous boards
going back in time? Or, do you consider that slope behind 42, 41,
etc...to be an up slope since it borders a neighboring property and
not homes in Las Brisas Pacificas?

Anyway, food for thought.

Best,
John Moore
Compass Property Management

From: pam.holland644@gmail.com <pam.holland644@gmail.com>
Sent: Monday, July 17, 2023 9:34 AM

To: Paul Elsesser <pelsesse@gmail.com>

Cc: oldeglenn@gmail.com <oldeglenn@gmail.com>; Sandra Comouche
<scomouche@gmail.com>; Ryan Phillips

<John@compasspropertymanagement.com>; bimahlmeister@gmail.com

<blmahlmeister@gmail.com>
Subject: Re: Letter to Homeowners - Unit 139 Slope

| agree that there should be no discussion of whether the
association will continue general maintenance of the slopes as in
the last paragraph. | also would like to see a reference that we are
referencing only upward slopes included in individual deeds.

Sent from my iPhone

On Jul 17, 2023, at 8:56 AM, Paul Elsesser
<pelsesse@gmail.com> wrote:

Glenn & Pam,

Could you share your thoughts about the letter? I'd
Compass gets it mailed out today most people would
have a chance to read it before the HOA meeting on
Thursday.

Thanks!

Paul Elsesser
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Sent from my iPhone

On Jul 14, 2023, at 7:47 AM, Paul Elsesser
<pelsesse@gmail.com> wrote:

| agree we shouldn’t go there yet, but we
probably need to state we will clarify and
delineate responsibilities.

Paul Elsesser

Sent from my iPhone

On Jul 14, 2023, at 7:34 AM,
Ryan Phillips
<ryan@compasspropertyman
agement.com> wrote:

| agree with Sandra. | would
not add that note until you
are at a place in the
process/discussion where
handing back slope
maintenance to the owners is
really on the table.

Thank you,
Ryan Phillips

(Sent from my iPhone)

On Jul 14, 2023,
at 07:06, Sandra
Comouche

<scomouche@g

mail.com> wrote:

The only thing that
I don't agree with
is the last
paragraph saying
the association is
considering not
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maintaining the
owner owned
areas. That would
create a real
problem especially
with the steepness
of some of the
slopes.

I don't think the
lawyer has seen
our properties.
Sandra

OnJuly 13, 2023,
at 3:05 PM, John
Moore
<John@compasspr
opertymanagemen
t.com> wrote:

Board,

Attached is a draft
of the letter that
legal counsel has
crafted to send to
all Las Brisas
Pacificas
Homeowners
regarding the
legal opinion they
provided to the
Board on the
slope slippage at
unit 139. Please
review it carefully
and let me know
if you wish to
alter the
document in any
way. As you
know, time is of
the essence given
that the legal
decision has
already been
communicated to
Unit 139's owner
and we would like
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to get this
information into
the homeowner's
hands before next
week's meeting if
possible.

ThanksYou,

John Moore
Compass Property
Management
949-429-7717
x230
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EXHIBIT 6
July 19, 2023 Witness: K. BERCHIOLLI

Date: JANUARY 30, 2025

Stenographer: YWVONNE WHITEFIELD, CSR 5556

VIA FIRST CLASS MAIL

Members
LAS BRISAS PACIFICAS, INC.

RE: LAS BRISAS PACIFICAS. INC.
Slope Damage in the Project

Dear Member:

Our office serves as general legal counsel to Las Brisas Pacificas, Inc. (the “Association™).
The Board of Directors for the Association asked that we direct this letter to all Members to address
an issue that has been garnering attention in the community.

One of the advantages of living at Las Brisas Pacificas is that Owners within the project
own not only their homes, but the Lots upon which the houses sit. Many of your Lots contain

slopes as part of your separate interest (if you are uncertain of your lot lines, please refer to your
deed).

As you may be aware, one of the Lots in the project has incurred significant slope damage.
When the Board became aware of the damage, a geotechnical engineer was hired to study the slope
to determine the cause of the damage and the repairs needed to stabilize it.

The geotechnical investigation attributed the slope failure to saturation, likely as a
result of the heavy rain experienced in the 2022-23 season. The geotechnical report indicates
that the slope requires repair and stabilization in order to avoid further slippage and potential
damage to other slopes and structures in the area.

There is no evidence to suggest that any other slope is in imminent danger of similar
damage, however there is no easy way to assign such probability. You are urged to monitor your
slopes and, with written approval by the Las Brisas Pacificas Architectural Committee, take any
mitigation measures that may be necessary to avoid soil movement or other damage.

The rights and obligations of Owners and the Association in Las Brisas are set forth in the
governing documents for the Association, including the Declaration of Covenants, Conditions and
Restrictions of Las Brisas Pacificas, Inc.,' the Las Brisas Pacificas, Inc. Architectural Guidelines
and Policies (“Architectural Guidelines™) and applicable law. Generally, Owners are responsible
for repairs and maintenance on their Lots, including the slopes, in accordance with the rules set

! Recorded in the Official Records of San Diego County on May 3, 1991 as Document No. 1991-0206186 (the
“Declaration”), the Bylaws of Las Brisas Pacificas, Inc., Tract Map No. 11640
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WLC

Members
July 19, 2023
Page 2

forth in the Architectural Guidelines.? The Association is responsible for repair and maintenance
of the Common Areas and Association Property.>

In keeping with this general principle, the Declaration establishes that all Lots and their
improvements must be maintained and kept in good repair by Owners (Article VI, Section 6.17).
Conversely, the Association is responsible for the repair and maintenance of Common Areas,
drainage areas, parkway walls and perimeter fencing (See Sections 6.1 and 6.18).

Since slopes on the Lots are not Common Area and not otherwise established as
Association-maintained areas, they are the responsibility of the Lot Owners. Accordingly, the
Owner of the Lot with the slope damage is responsible to repair the slope.

In order to maintain the privacy of the affected Owner and keep privileged discussions
between the Board and the Association’s legal counsel confidential, the Board cannot discuss this
matter with individual Members and will limit further discussion outside of a Board meeting.

If you have any questions or wish to discuss the matter further, please attend the next
regularly scheduled Board meeting.

Sincerely,

WASSERMAN-KORNHEISER-COMBS, LLP
DibAciceM TINeA-

Patricia M. Jones

Craig L. Combs

Attorneys at law

PMJ: apf

2 See Section VII, G.
3 Civil Code § 4775(a).
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EXHIBIT 7

ﬁ Outlook Witness: K. BERCHIOLLI
Date: JANUARY 30, 2025

Stenographer: YVONNE WHITEFIELD, CSR 5556

Fwd: Questions concerning Homeowner and Community Responsibilities

From Paul Elsesser <pelsesse@gmail.com>
Date Sun 7/23/2023 11:18 AM

To  Glenn Wargo <oldeglenn@gmail.com>; Pam Holland <pam.holland644@gmail.com>; Sandra Comouche
<scomouche@gmail.com>; Bonnie Mahlmeister <blmahlmeister@gmail.com>; John Moore
<John@compasspropertymanagement.com>

Given that Kent is the chairman of the Landscaping Committee, | propose we forward to him a copy of
the GeoTek report. I'm not immediately thinking of any harm it might do. Is there any good reason not
to? Is it an invasion of Jill Mann's privacy?

Paul Elsesser
Sent from my iPhone

Begin forwarded message:

From: Cathi & Kent Berchiolli <cathiberchiolli@gmail.com>

Date: July 23, 2023 at 11:10:16 AM PDT

To: Glenn Wargo <oldeglenn@gmail.com>, Pam Holland <pam.holland644@gmail.com>,
Sandra Comouche <scomouche@gmail.com>, Paul Elsesser <pelsesse@gmail.com>,
Bonnie Mahlmeister <blmahlmeister@gmail.com>, John Moore
<John@compasspropertymanagement.com>

Cc: Kent Berchiolli <cathiberchiolli@gmail.com>

Subject: Questions concerning Homeowner and Community Responsibilities

Board of Directors,

After receiving the legal opinion of the Board of Directors attorney dated July 19, 2023, and if the
Board accepts this opinion, this poses a radical change of what has been the precedence of this
community for over thirty-five years. The Architectural Guidelines only pertained to structural
changes to the exterior of the home and the lot, and certainly did not include landscaping,
maintenance, and repair of their slopes. The attorney’s letter leaves many questions unanswered.
For instance, if a slope requires replanting, will this be funded by the community or the
homeowner? Is the selection of planting on a slope a decision of the homeowner or the
community?

The role of the Landscape Committee could be changed radically. If the homeowner has the final say
as to how their slope, which is deeded to them, is maintained, then Green Horizons and the
Landscape Committee have very limited authority in how the slope is planted, watered, and
maintained.

Per the letter from the attorney, “Generally, the Owners are responsible for repairs and maintenance
of their lots, including the slopes, in accordance with the rules set forth in the Architectural
Guidelines.” Does this mean that Green Horizons and the Landscape Committee have a very limited
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responsibility and authority to the individual’s slope? Since sprinkler systems overlap property lines,
how will a homeowner alter their sprinkler coverage of their slope without affecting their neighbors?

Concerning the slope of unit #139, what are the options for repair of this slope, including the
planting of all open spaces? | have not been privy to the geologist report.

Please clarify the Landscape Committee and Green Horizons role going forward as pertaining to the
repair and maintenance of all the slopes in the community, so that our participation can be decided.
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ﬁ Outlook

Re: Questions concerning Homeowner and Community Responsibilities

From Sandra Comouche <scomouche@gmail.com>
Date Sun 7/23/2023 1:27 PM
To  blmahlmeister@gmail.com <blmahlmeister@gmail.com>; pelsesse@gmail.com <pelsesse@gmail.com>

Cc  oldeglenn@gmail.com <oldeglenn@gmail.com>; john@compasspropertymanagement.com
<john@compasspropertymanagement.com>; pam.holland644@gmail.com <pam.holland644@gmail.com>

| think he can have a copy of the geological report. The info will get dispursed to the community at no cost to
us!

| don't know what Jill Mann has to say about it. She has been very quiet after receiving the report.

We have to come up with a very clear statement about the community responsible concerning the slopes. To
maintain continuity in the community, the HOA is responsible for the irrigation lines and planting of the slopes
to a depth of 4 inches???

The drainage and substrate is the owners responsibility.

Just thoughts,

Sandra

On July 23, 2023, at 11:31 AM, Bonnie M <blmahlmeister@gmail.com> wrote:
| think the more he knows the more he will use against the Board. He will also have less to truly
complain about.
| have many ideas of how to address Kent's input.
Bonnie
On Sun, Jul 23, 2023 at 11:18 AM Paul Elsesser <pelsesse@gmail.com> wrote:
Given that Kent is the chairman of the Landscaping Committee, | propose we forward to him a copy

of the GeoTek report. I'm not immediately thinking of any harm it might do. Is there any good
reason not to? Is it an invasion of Jill Mann's privacy?

Paul Elsesser
Sent from my iPhone

Begin forwarded message: EXHIBIT 8
Witness: K. BERCHIOLLI

Date: JANUARY 30, 2025
Stenographer: YVONNE WHITEFIELD, CSR 5556

From: Cathi & Kent Berchiolli <cathiberchiolli@gmail.com>
Date: July 23, 2023 at 11:10:16 AM PDT
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To: Glenn Wargo <oldeglenn@gmail.com>, Pam Holland
<pam.holland644@gmail.com>, Sandra Comouche <scomouche@gmail.com>, Paul
Elsesser <pelsesse@gmail.com>, Bonnie Mahlmeister <blmahlmeister@gmail.com>,
John Moore <John@compasspropertymanagement.com>

Cc: Kent Berchiolli <cathiberchiolli@gmail.com>

Subject: Questions concerning Homeowner and Community Responsibilities

Board of Directors,

After receiving the legal opinion of the Board of Directors attorney dated July 19, 2023, and if the
Board accepts this opinion, this poses a radical change of what has been the precedence of this
community for over thirty-five years. The Architectural Guidelines only pertained to structural
changes to the exterior of the home and the lot, and certainly did not include landscaping,
maintenance, and repair of their slopes. The attorney’s letter leaves many questions
unanswered. For instance, if a slope requires replanting, will this be funded by the community or
the homeowner? Is the selection of planting on a slope a decision of the homeowner or the
community?

The role of the Landscape Committee could be changed radically. If the homeowner has the final
say as to how their slope, which is deeded to them, is maintained, then Green Horizons and the
Landscape Committee have very limited authority in how the slope is planted, watered, and
maintained.

Per the letter from the attorney, “Generally, the Owners are responsible for repairs and
maintenance of their lots, including the slopes, in accordance with the rules set forth in the
Architectural Guidelines.” Does this mean that Green Horizons and the Landscape Committee
have a very limited responsibility and authority to the individual’s slope? Since sprinkler systems
overlap property lines, how will a homeowner alter their sprinkler coverage of their slope without
affecting their neighbors?

Concerning the slope of unit #139, what are the options for repair of this slope, including the
planting of all open spaces? | have not been privy to the geologist report.

Please clarify the Landscape Committee and Green Horizons role going forward as pertaining to
the repair and maintenance of all the slopes in the community, so that our participation can be
decided.
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ﬁ Outlook

Your Inquiry

From Paul Elsesser <pelsesse@gmail.com>
Date Tue 7/25/2023 1:50 PM
To  Kent Berchiolli <cathiberchiolli@gmail.com>

Cc  Glenn Wargo <oldeglenn@gmail.com>; Pam Holland <pam.holland644@gmail.com>; Sandra Comouche
<scomouche@gmail.com>; Bonnie Mahlmeister <blmahlmeister@gmail.com>; John Moore
<john@compasspropertymanagement.com>

Kent, We want Green Horizons to continue as they have been doing, and appreciate your efforts on
behalf of the community as chairman of landscaping committee and want you to continue. | hope that
clears things up for you. Best regards, Paul Elsesser Sent from my iPhone

EXHIBIT 9
Witness: K. BERCHIOLLI

Date: JANUARY 30, 2025

Stenographer: YWVONNE WHITEFIELD, CSR 5556
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EXHIBIT 10
Witness: K. BERCHIOLLI

ﬁ Outlook Date: JANUARY 30, 2025

Stenographer: YVONNE WHITEFIELD, CSR 5556

Re: Remarks and Concerns after Reviewing Geotechnical's Investigative Report dated July 7, 2023

From Glenn Wargo <oldeglenn@gmail.com>
Date Tue 8/1/2023 9:45 AM
To  Cathi & Kent Berchiolli <cathiberchiolli@gmail.com>

Cc  Bonnie Mahlmeister <blmahlmeister@gmail.com>; John Moore <john@compasspropertymanagement.com>;
Pam Holland <pam.holland644@gmail.com>; Paul Elsesser <pelsesse@gmail.com>; Sandra Comouche
<scomouche@gmail.com>

Dear Kent,

No decision has been made as to remediation to the slope. Again thank you for your research.
Please be aware, | am away until next Tuesday taking care of our Son and Daughters home.
Glenn

On Tue, Aug 1, 2023 at 09:41 Glenn Wargo <oldeglenn@gmail.com> wrote:
Thank you Kent for your research and report

On Tue, Aug 1, 2023 at 09:18 Cathi & Kent Berchiolli <cathiberchiolli@gmail.com> wrote:
Remarks and Concerns after Reviewing Geotechnical’s Investigative Report dated July 7, 2023

1. My purpose is not necessarily to benefit unit #139’s homeowner, but really to lay out facts that
would hinder the completion of GeoTek’s findings and repair suggestions.

2. Thisis a very complicated report requiring experienced earth mover machines and qualified
contractors, and the need for fill trucks to remove and replace existing soil.

3. Access to this site is very restricted. Additional damage to surrounding areas will incur and
increase the cost of this action.

4. The city of San Marcos need not be involved in this project. We are a private community where
all the units are owned by the community, including the ravine and sewers. Their involvement will
cost funds and time delays needed for their inspections.

5. Disturbances of surrounding homes will surely occur in the form of dust, noise, and possible
instability.

6. The cost of this repair, as laid out in the report, will well exceed the homeowner’s ability to
perform, and possibly the community as well.

7. There are over ninety slopes in this community that are deeded to a homeowner, and have been
repaired, maintained, weeded, planted, and watered for about thirty-five years with no cost to the
homeowner. This data of property line dimensions is verified by the San Diego County assessor’s
office. This includes slopes that both rise and fall. Unit #139’s slope is no exception.

8. A qualified licensed landscape contractor, with small equipment accessibility, can repair this
situation by removing and replacing soil that needs to be machine compacted. Better drainage of the
slope using the French drain can be achieved.

9. Once graded and compacted, proper planting of selected shrubs and trees should hold the slope
in place. Except for unit #131, which is draining onto unit #139’s slope, no other home or lot needs
to be disturbed.

My purpose is to lay out a solution to this problem, which is in reach for both the homeowner and the
community, and of course, this is my and the contractor’s professional opinion.

The paragraph that follows was provided by John McJunkin, and has been provided to all residents as part of
their initial paperwork. The title of the article is LAS BRISAS PACIFICAS, INC., OBLIGATIONS REGARDING
ASSOCIATION COMMON AREA. The paragraph is as follows:

“Unless otherwise provided in the association’s governing documents, an association is responsible
for maintenance of common areas. Common areas can either be areas owned and maintained by the





association or they may be areas owned by an individual homeowner within the association and maintained

by the association. In either case, the Board of Directors, and Committees, in discharging their duty to the
association, must adhere to the laws and rules that apply to these areas.”

Respectfully,
Kent Berchiolli
Chairperson of the Landscape Committee
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DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
OF
LAS BRISAS PACIFICAS, INC.

THIS DECLARATION of Covenants, Conditions, and Restrictions (“Declaration”™) is made as
of the date set forth below by the Home Owners of Las Brisas Pacificas, Inc., hereinafter referred

to as “The Association”.

RECITALS

1. The Association owns the real common area property situated in the City of San
Marcos, County of San Diego and more particularly described on Exhibit A, attached hereto
and incorporated herein by reference. Each individual lot as described above is owned solely

by the individual members of The Association.
2. The Association desires to establish the covenants, conditions, and restrictions as
hereby amended and hereinafter set forth for the benefit of said Association, the lots, and

the owners thereof.

3. Prior recordings of covenants, conditions and restrictions are:

Original recording ..........c.0ovunnnn October 24, 1986, FilePage 86-483053
First Amendmentrecorded .. .............. June 19, 1987, FilePage 87-345097
Second Amendment recorded ............... May 2, 1989, FilePage 89-230566

NOW, THEREFORE, it is hereby declared that the property, and each and every lot and
parcel therein, is and shall be held, conveyed, hypothecated, encumbered, leased, rented, used,
and occupied subject to the following limitations, reservations, covenants, conditions, servitudes,

liens, and charges, all of which are declared and agreed to be in furtherance of and pursuant to





a general plan for the presentation of the property, and all of which are declared and agreed to
be for the purpose of enhancing, maintaining, and protecting the value and attractiveness of the
property. These provisions are imposed upon The Association, and the owners, and are for the
benefit of all lots and the common area and shall be a burden upon and a benefit to not only the
original owner of each lot and The Association, but also to their successors and assigns. All
covenants are intended as and are declared to be covenants running with the land as well as

equitable servitudes upon the land.
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ARTICLE 1
DEFINITIONS
General Terms. Unless the context clearly indicates to the contrary, the following terms
used in this Declaration, the Articles of Incorporation, and the Bylaws are defined as
follows:

“Architectural Committee” shall mean that Committee appointed by the Board as

provided for in the Article entitled “Architectural Committee”.

“Articles” and “Bylaws” shall mean and refer to the Articles of Incorporation and

Bylaws of the LAS BRISAS PACIFICAS, INC,, as the same may from time to time be
duly amended.

“Assessments” shall mean that portion of the cost as determined by The Association to
be paid by each lot owner of maintaining, improving, repairing, operating and
administering the property.

“Association” shall mean and refer to LAS BRISAS PACIFICAS, INC., a nonprofit
mutual benefit corporation, the members of which shall be the owners of the residential
lots in the property. |

“Board” or “Board of Directors” may be used interchangeably herein and shall mean the

Board of Directors which is the governing body of the Association.

“Common Area” shall mean the real property and improvements, including personal
property located thereon within the property, which is owned by the Association for the
common use and enjoyment of the lot owners.

“Declaration” shall mean this Declaration of Covenants, Condition, and Restrictions,
and all amendments thereto.

“Deed of Trust” shall mean and be synonymous with the word “Mortgage” and the same

may be used interchangeably with the same meaning; and likewise the word “Trustor”





shall be synonymous with the word “Mortgagor”; and the word “beneficiary” shall be
synonymous with the word “Mortgagee.”

“Member” shall mean every person or entity who holds a membership in The
Association.

“Developer” shall mean Mac Mobile Venture, Ltd., a California limited partnership and
U.S. Community Savings Bank, a California licensed savings bank.

“Mortgage” shall mean and refer to any duly recorded mortgage or deed of trust
encumbering a lot for the purpose of securing the performance of an obligation. A “First
Mortgage” shall mean a mortgage or deed of trust which is recorded, which has first
priority over all other mortgages and deeds of trust, and which was made in good faith
and for value.

“Owner” shall mean and refer to one or more persons or entities who are alone or
collectively the record owner of a lot which is part of the property, including the vendee
under an installment land sales contract that complies with provisions of sections 2885
through 2985.6, inclusive, of the California Civil Code, but excluding those having such
interest merely as security for the performance of an obligation.

“Person” shall mean and include any natural person, corporation, partnership,

association, firm, or other entity as the case may be and the context may require.
“Project” shall mean and refer to the property as developed pursuant to Tract Map
No. 265 and all improvements erected or to be erected thereon.
“Qualified Permanent Resident” shall mean a person who meets all the following
requirements:
(a) Was residing with a Senior Citizen prior to the death,
hospitalization, or other prolonged absence of, or the dissolution of

marriage with, the Senior Citizen;





2.1

(b) Was 45 years of age or older, or was a spouse, cohabitant, or person
providing primary physical or economic support to the qualifying Senior
Citizen;
(c) Has an ownership interest in, or is in expectation of an ownership interest
in, the Residence within the project.
“Residence” shall mean a residential structure or structures, including enclosed yards,
patio areas, and carports located on a residential lot.

“Residential Lot(s)” shall mean any of the lots included with Tract Map No. 265,

including all improvements now or hereafter constructed thereon within the property
which are or will be improved with a detached single family dwelling.

“Rules and Regulations” shall mean those Rules and Regulations duly adopted by the

Association or its board of directors, including any amendments or additions thereto.
“Senior Citizen” shall mean a person of fifty-five (55) years of age or older, as defined
in Civil Code section 51.3.

“Single Family” shall mean one or more persons each related to the other by blood,
marriage or legal adoption, owners in joint tenancy or co-resid~nts meeting the qualified

permanent resident requirements and maintaining a common household.

ARTICLE II
PROPERTY RIGHTS

Owner’s Easements of Enjoyment. Every owner shall have a nonexclusive easement for

the use and enjoyment of, and for ingress and egress to and from each residential lot,
over and through the common area and the private streets. Such easement shall be

appurtenant to his or her lot and subject to the following provisions:
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The right of The Association to suspend an owner’s voting rights and rights to
use the recreational facilities for any period during which any assessment
against such owner’s lot remains unpaid.

The right of The Association to suspend an owner’s voting rights and rights to
use the recreational facilities for a period not to exceed sixty (60) days for any
infraction of Rules and Regulations of The Association after a hearing by the
Board of Directors.

The right of The Association to impose a monetary penalty upon an owner to
reimburse it for costs incurred to repair any damage to common areas or
facilities caused by any owner or his guests or invitees, lessee or renter, or for
costs incurred as a result of any violation of any of this Declaration or the
Rules and Regulations. Provided, however, that a monetary penalty imposed
by The Association as a disciplinary measure for failure to comply with the
governing instruments or as a means of reimbursing The Association for costs
incurred by it in repair of damage to common areas and facilities for which the
member was allegedly responsible or in bringing the member and his interest
into compliance with the governing instruments may not be characterized or
treated as an assessment which may become a lien against the member’s
subdivision interest enforceable by a sale of the interest in accordance with the

provisions of California Civil Code section 2924, 2924(b), and 2924(c). The

foregoing limitation does not apply to charges imposed against an owner
consisting of reasonable late payment penalties for delinquent regular or
special assessments and/or charges to reimburse The Association for the loss
of interest and for costs reasonably incurred (including attorney’s fees) in its

efforts to collect delinquent regular or special assessments.
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2.14  The rights set forth in this article shall be in addition to charges and
assessments imposed upon an owner because of delinquent assessments and/or
charges to reimburse The Association for interest and costs reasonably
incurred, including attorney’s fees, in collection of delinquent assessments.

Due Process. The Association shall have the power to impose monetary penalties,

temporary suspensions of an owner’s rights as a member of The Association, or other

appropriate discipline for failure to comply with the governing instruments, provided
that the procedures for notice and hearing, satisfying the minimum requirements of

California Corporations Code section 7341 are followed with respect to the accused

member before a decision to impose discipline is reached.

Limitation on Forfeiture. The Association shall not have the power to cause a forfeiture

or abridgement of an owner’s right to the full use and enjoyment of his or her

individually owned subdivision interest on account of the failure by the owner to comply

with provisions of the governing instruments or of duly enacted rules of operation for
common areas and facilities, except by judgment of a court of competent jurisdiction or

a decision arising out of arbitration or on account of a foreclosure or sale under a power

of sale for failure of the owner to pay assessments duly levied by The Association.

The Association’s Easements and Right of Entry. There isreserved to The Association,

its agents and employees, an easement in gross over all residential lots as the servient

tenement, and easements of entry and of access for:

2.4.1 The installation and maintenance of sewers, storm drains, drainage facilities,
utility meter boxes and utilities which are part of the common areas and/or
residential lots;

2.4.2 Landscaping and maintenance of common areas.

243  The performance generally of its rights and duties as provided in this

Declaration.





2.5

244 The Association or its agents shall have the right to enter the common area
and each lot in order to perform its obligations hereunder, or to perform repairs
which the owner of a lot has failed to perform, which right shall be immediate
in case of an emergency originating or in threatening such lot or structure
located thereon, whether the owner is present or not. Otherwise, such entry
shall be made only after a request has been made to the lot owner, and entry
is at a time convenient to the lot owner. Further the rights of all lot owners
and residents are subject to the right of The Association to adopt rules and
regulations regulating the use and enjoyment of the common area and
recreational facilities, and to otherwise reasonably regulate the conduct of
owners, residents, guesté, invitees, and other persons within the property.

Easements Granted by The Association. The Association shall have the power to grant

and convey in the name of all owners as their attorney in fact or in name of The
Association such easements and rights of way in, over, on, or under the common areas
for the purpose of constructing, erecting, operating, or maintaining thereon, therein, or
thereunder, overhead or underground lines, cables, wires, conduits, or other devices for
electricity, cable television, power, telephone, public or private sewers, storm water
drains and pipes, water systems, sprinkling systems, water, heating and gas lines or
pipes, and any similar public or quasi-public or private improvements or facilities.
However, no such easements may be granted if it would materially interfere with the
use, occupancy, or enjoyment by any owner of his or her lot or the recreational facilities,
unless approved by the vote or written consent of the holders of not less than 75% of the

voting rights of members and their first mortgagees.
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ARTICLE III
MEMBERSHIP AND VOTING RIGHTS

Membership. Every owner of a lot which is subject to assessment shall be a member of

The Association. Membership shall be appurtenant to and may not be separated from

ownership of any lot which is subject to assessment.

Voting Rights.

3.2.1 Members. Each owner of a lot which is subject to assessment shall be entitled
to one vote for each lot owned. When more than one person holds an interest
in any lot, all such persons shall jointly be members, but in no event shall
more than one vote be cast per lot. Any owner may sign on behalf of the other
owner(s) and that owner’s signature shall be determined to be valid for all co-

owners unless the Association is notified in writing to the contrary.

Qualification for Membership. There shall be no special qualifications for membership
unless imposed upon the affirmative vote of a majority of the members of The

Association.

Transfer of Membership. Membership in The Association shall not be pledged or
alienated in any way and may be transferred only in conjunction with the transfer of
title of the lot to which it is appurtenant. No member may resign his or her
membership. Upon the death of a member, membership passes automatically to heirs
to his or her lot. Upon transfer, the transferee shall automatically become a member
of The Association upon execution of all documents as may be required by The
Association, and the rights of the transferor in The Association shall forthwith

terminate. Any attempt to make a prohibited transfer is void.
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ARTICLE 1V
MAINTENANCE AND ASSESSMENTS

Creation of the Lien and Personal Obligation of Assessments. Each owner of any lot by

acceptance of a deed therefor, whether or not it shall be so expressed in such deed or

other conveyance, is deemed to covenant and agrees to pay to The Association:

411 Annual assessments or charges (payable in 12 equal installments) which shall
be equal to the owner’s pro rata share of the actual or estimated cost of all
expenses attributable to the ownership, operation, and furnishing of common
interest by The Association; and

4.1.2 Special assessments for purposes permitted herein, such assessments to be
fixed, established, and collected as hereinafter provided.

4.1.3 Assessments shall be established on each lot by dividing the amount of the
assessment by the total number of residential lots within the project. |

Purpose of Assessments. The assessments levied by The Association shall be used

exclusively to promote the recreation, health, safety, and welfare of all residents in the
project, and for the improvement and maintenance of the common area for the comm;m
good of the project, including the private streets and drainage systems, and for other
Association expenses. Assessments may be levied for purposes including, but ﬁot
limited to, the following: taxes, maintenance of the common area, maintenance of
private streets and access ways, cable television, supplies, replacements, repai;rs,
depreciation, security services, utilities, insurance, labor, management services,
accounting and legal services, and trash collection.

Annual Assessments. Assessments shall be established annually and paid in equal

monthly installments as follows:
4.3.1 The annual assessment to each owner shall be determined by the board of

directors.

10
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4.3.2

4.3.3

4.3.4

(6]

The annual assessment may be increased each year by not more than twenty
percent (20%) above the maximum assessment for the previous year without
a vote of The Association, as set forth in California Civil Code Section 13686,
as may be amended from time to time.

The limitations contained in this Article on percentage increases for regular
and special assessments do not limit assessment increases for addressing
emergency situations.

The Board of Directors may fix the annual assessment at an amount not in

excess of the maximum.

Special Assessments for Capital Improvements. In addition to annual assessments, the

Association may levy, in any assessment year, a special assessment applicable to that

year only for the purpose of defraying, in whole or in part, the cost of the construction,

reconstruction, repair, or replacement of a capital improvement upon the common ares,

including fixtures and personal property related thereto, subject to the following

limitations:

441
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44.3

In any fiscal year The Association may not without the vote or written assent
of a majority of the voting power of The Association levy special assessments
which in the aggregate exceed five percent (5%) of the budgeted gross expenses
of The Association for that fiscal year.

Every special assessment shall be levied ﬁpon thé same basis as that
prescribed for the levying of regular assessments.

The provisions hereof with respect to special assessments do not apply to an
assessment levied by The Association against a member to reimburse The
Association for costs incurred in bringing the ‘member and his lot into

compliance with the governing instruments for the project, but any such

11
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Enforcement of Lien. A regular or special assessment and any late charges, reasonable

costs of collection, and interest, assessed in accordance with this Article, shall be a debt
of the owner at the time the assessment or other sums are levied.
Remedies. The amount of any assessment, plus any costs of collection, late charges, and
interest assessed in accordance with this Article, shall be a lien on the owner’s interest
in the project from and after the time The Association causes to be recorded with the
County Recorder of San Diego County a notice of delinquent assessment, which shall
state the amount of the assessment and other sums imposed in accordance with this
Article, a description of the owner’s interest in the project against which the assessment
and other sums are levied, the name of the record owner of the owner’s interest in the
project against which the lien is imposed, and, in order for the lien to be enforced by
nonjudicial foreclosure as provided herein, the name and address of the trustee
authorized by The Assbciation to enforce the lien by sale. The assessment lien shall
also be deemed to secure all of the sums becoming due or incurred subsequent to the
recordation of the notice of delinquent assessment until the completion of the
enforcement of the liéh, the payment of the full amount secured by the lien, or other
satisfaction to be made in connection therewith.

491 The notice of delinquent assessment shall be signed by the president, vice-
president, or secretary of The Association, or authorized agent.

492 Upon paymént of the sums specified in the notice of delinquent assessment,
The Association shall cause to be recorded a further notice staiing the
satisfaction and release of the lien thereof.

49.3 When a notice of delinquent assessment has been recorded, the lien shall be
prior and superior to all other liens recorded subsequent to the ‘notice, except:

(a) all taxes, bonds, assessments and other levies which, by law, would be
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assessment shall be subject to the provisions of the Cal. Administrative Code

section 2792.26 (c), relating to discipline of members.
Notice and Quorum for Excess or Special Assessments. Any action for assessments in
excess of those authorized by Sections 4.3.2 and 4.4.1 above shall be taken at a meeting
noticed for that purpose, written notice of which shall be sent to all members not less
than thirty (30) days nor more than sixty (60) days in advance of the meeting. At such
meeting the presence of members and proxies entitled to cast more than fifty percent
(50%) of the votes of the membership shall constitute a quorum.

Uniform Rate of Assessment. Both annual and special assessments must be fixed at a

uniform rate for all lots and shall be collected on a monthly basis.

Effect of Nonpavment of Assessments. Regular and special assessments levied pursuant

to this declaration are delinquent thirty (30) days after they become due. If an

assessment is delinquent, The Association may recover all of the following:

4.7.1 Reasonable costs incurred in collecting the delinquent assessments, including
reasonable attorneys fees.

4.7.2 A late charge not exceeding ten percent (10%) of the delinquent assessment or
$10.00, whichever is greater.

4.7.3  Interest on all sums imposed, including the delinquent assessment, reasonable
costs of collection, and late charges, at an annual percentage rate of twelve
percent (12%), commencing thirty (30) days after the due date.

474 The unit owner’s liability for any assessments under the Declaration of
Restrictions shall not be abated due to interruption in their right of occupancy
of their unit, or any interruption in the delivery of any services to the unit
owner or their unit for any reason whatsoever, except as otherwise specifically

set forth in the Declaration of Restrictions.
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superior thereto; and (b) the lien or charge of any first mortgage of record made
in good faith and for value.

494 An assessment lien may be enforced in any manner permitted by law,
including sale by a court of competent jurisdiction, sale by the trustee
designated in the notice of delinquent assessment, or sale by a trustee
substituted pursuant to Civil Code section 2934a. Any sale by a trustee shall
be conducted in accordance with the provisions of Civil Code sections 2924,
2924b, and 2924c¢ applicable to the exercise or powers of sale in mortgages and
deeds of trust.

4.9.5 Nothing contained herein prohibits actions against an owner to recover sums
for which an assessment lien is created or prohibits The Association from
taking a deed in lieu of foreclosure. Any claim against The Association shall
not constitute a defense or setoff in any action by The Association for non-
payment of any amount assessed.

496 Sale or transfer of any lot shall not affect the assessment lien; provided,
however, that sale or transfer of a lot pursuant to the exercise of a power of
sale or judicial foreclosure of a first deed of trust recorded prior to the
recordation of the Notice of Assessment shall extinguish the lien of such
assessments as to payments which became due prior to such sale or transfer.
No sale or transfer as the result of a foreclosure or exercise of a power of sale
shall relieve such lot and owner from liability for any assessment thereafter
becoming due or from the lien thereof. No owner may waive or otherwise
escape liability for assessments provided for herein by nonuse of the common
area or abandonment of his or her lot.

410 Mortgage Protection. The lien of the assessment provided for herein shall be

subordinate to the lien of any first mortgage recorded prior thereto. No breach of any
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5.2

5.3

provisions of these covenants, conditions, and restrictions shall invalidate the lien of any
first mortgage or deed of trust made in good faith and for value, but all of said
covenants, conditions, and restrictions shall be binding upon any owner whose title is
derived through foreclosure sale, trustee’s sale, deed in lieu of foreclosure, or other
transfer of title from a first mortgagee.

Legal Action. In addition to the right of lien set forth herein, the Association may bring
suit at Law against a delinquent Owner personally to enforce their assessment
obligation. Any judgement rendered in such action shall include a sum for reasonable
attorneys’ fees and costs in such amount as the court shall adjudge against the

delinquent owner.

ARTICLE V
ARCHITECTURAL CONTROL

Architectural Restrictions. No building, fence, wall or other structure shall be
commenced, erected or maintained upon the property, nor shall any exterior addition,
change, or alteration therein be made, until the plans and specifications showing the
nature, kind, shape, height, materials, location, and paint color of the same have been
submitted to and approved in writing by the board or its architectural committee as to
harmony of the external design and location in relation to surrounding structures and
topography.

Committee. The board shall appoint an architectural committee composed of at least
three (3) but not more than five (5) members. Architectural committee members
appointed by the board shall be from the membership of The Association.

Approval by Inaction. In the event the board, or its designated committee, fails to

approve or disapprove such design and location within forty-five (45) days after said
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5.5

5.6

6.1

6.2

6.3

6.4

6.5

plans and specifications have been submitted to it, approval will not be required, and
this article will be deemed to have been fully complied with.

City Approval. Any future constr'uction must also have the approval of the City of San
Marcos, and all necessary permits must be obtained for any such construction.

Roofs. All roofing materials and colors must be approved by the Architectural
Committee. All materials and colors must be compatible with existing roofing materials
and colors. Bright or reflective metal roofs are prohibited.

A majority of the Board of Directors may remove any or all committee members, with

or without cause, as they shall determine.

ARTICLE VI

USE RESTRICTIONS
All common areas, including private streets, parking areas, recreation areas, clubhouse,
easements, walkways, and drainage areas shall be maintained by The Association and
used as determined by The Association and set forth in the Rules and Regulations.
There shall be no parking or storage of recreational vehicles, including motor homes,
campers, boats, travel trailers, or similar equipment, except within the owner’s carpért.
Parking of vehicles on common area streets and parking areas is prohibited except as
permitted by the Rules and Regulatiéns.
No commercial vehicles or equipment may be parked or stored within the property,
except vehicles or equipment necessary for the maintenance of the project. ‘
There shall be no outside storage in common areas.
No business sign or advertising may be displayed on the property without the written
consent of the board, but this provision does not prohibit or restrict the display upon any
lot of a sign of customary and reasonable dimensions advertising the property for sale;

Signs for other purposes may be displayed as defined in the Rules and Regulations.
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6.6

6.7

6.8

6.9

6.10

6.11

6.12

6.13

6.14

No noxious or offensive activity, including repair or work on any motorized vehicle shall
be carried on upon any lot or street, nor shall anything be done within the property
which is or may become a nuisance c;sr annoyance to the community, as determined by
the Board of Directors.

No well or septic tank shall be constructed in the property, except as approved by the
board.

The surface of any lot or portion thereof shall not be regraded without the prior written
consent of the board.

No television or radio antenna or tower or dish antenna may be erected except as
designated and approved by the board. No overhead electric or telephone wiring or any
other wire, rope, or cable shall be placed on the property on or above the ground without
prior written consent of the board.

No laundry shall be dried outdoors.

No household pet or other animal, weighing more than 35 pounds, may be kept on any
lot. A total of two (2) household pets may be kept by the owners of a lot, provided said
pets are not raised, bred, or kept for commercial purposes.

The owner of each lot must have approved landscaping completed on said property
within three (3) months immediately following close of escrow.

The owner of each lot must have any required exterior improvements installed within
three (8) months immediately following occupancy of the lot.

The owner shall permit free access by owners of aldjacent or adjoiniﬁg lots and The
Association to slopes or drainageways located on such owner’s property, when such
access is essential for the maintenance of permanent stabilization on said slopes, or
maintenance of the drainage facilities for the protection and use of property other than

the lot on which the slopes or drainageway is located.
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6.16

6.17

No owner shall interfere with the established drainage pattern over his or her lot from
adjoining or other lots, and each owner shall make adequate provision for property
drainage in the event it is necessz;ry to change the established drainage over such
owner’s lot. “Established drainage” as used herein means the drainage which occurred
at the time the overall grading of the project was completed.

The Association shall maintain all drainage facilities which are located on the common
area, in proper working order, including keeping the facility free from debris and
obstructions.

All lots, including landscaping and improvements thereon, shall be maintained in good
condition and repair and kept clean at all times in a manner approved by the board; and
no trash, garbage, or other waste may be kept on any lot, except as permitted by the
Rules and Regulations. In the event any lot, including landscaping or improvements
thereon, is not maintained in good condition and repair, the board shall have the right,
either on its own or through any other person, to furnish the labor and/or materials
necessary to bring said lot, including landscaping and/or improvements thereon, up to
a standard which meets the approval of the board in its sole discretion and to maintain
the lot according to such standard. In such event, the owner of any such lot shall pay
to the board an amount equal to all direct and indirect costs and expenses incurred by
the board in furnishing such labor and/or materials. The amount that the owner of such
lot is obligated to pay as special or regular assessments hereunder shall constitute a lien
on any such lot and shall be payable within ten (10) days after billing by The
Association. Any such charge not paid within ten (10) days shall bear interest from the
due date at the rate of twelve percent (12%) per annum. The board shall have the
power, but not the obligation, to enforce these provisions as liens pursuant to the
provisions of ARTICLE IV. Any claim against The Association shall not constitute a

defense or setoff in any action by The Association for non-payment of any amount
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6.19

charged. Each lot owner vests in The Association the right and power to furnish such
labor and/or materials and bring all legal actions required for the collection of
delinquent charges.

The Association shall be responsible for the maintenance of the landscaping, irrigation
systems, and general areas in common, including, but not limited to, the clubhouse and
recreation area, the landscaped and common parking areas, all open space areas, the
parkway walls and project perimeter fencing, the parkway landscaped areas, and all
private street trees within the project.

No home shall be leased except for a limited time and in no case to exceed a period of
one year. The minimum period for which a home can be leased is three (3) months. At
the end of each year the lease may be extended for an additional maximum period of one
year,

All leases and lease extensions must have the prior approval of the Board, and the
lessee is bound by the provisions of this Declaration, the By-Laws and Rules and
Regulations. As one condition of approval of a lease, the owner shall supply a written
statement ‘signed by the lessee that he is in possession of a copy of the aforementioned
documents, that he/she has read and understands them and he/she agrees to abide by
all their provisions. The owner-lessor will be responsible for payment of assessments
and lessee compliance with all aforementioned documents. Owner shall retain the
power and shall be obligated to evict any tenant upon breach of the provision of this
article. The owner shall be financially responsible for any damage to the common area
by the lessee. |

Rentals and/or temporary occupancy for the convenience of the owner must conform to

the lease declarations, Bylaws, and Rules and Regulations.
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7.2

7.3
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ARTICLE VII
CONDEMNATION OR DESTRUCTION — INSURANCE
Condemnation. A condemnation award affecting all or part of the structural common
area of the project which is not apportioned among the owners by a judgment of a court
of competent jurisdiction or by agreement between the condemning authority and each
of the affected owners in the project, shall be distributed among the affected owners and
their respective mortgagees according to the relative values of the lots affected by the
condemnation, as determined by independent appraisal prepared by an appraiser who
is a M.A.I. member of the American Institute of Real Estate Appraisers. Nothing
contained herein shall entitle an owner to priority over institutional holders of the
mortgage secured by his lot as to the portion of the condemnation award allocated to his

lot.

Destruction. In the event of partial or total destruction of the structural common area

of the project and an election by The Association not to rebuild, insurance proceeds
received by The Association on account of the destruction of the common area shall be
distributed by The Association among owners of lots and their respective mortgagees
according to the respective fair market vaiues of the lots at the time of destruction, as
determined by independent appraisal as set forth in paragraph 7.1., provided that the
balance then due on any valid encumbrance of record on common area property shall
be first paid in order of priority. The prdportionate interest of the owners sharing in
any such award shall be based upon the respective fair market value that each of the
lots bears to the total fair market value of all of the lots in the project sharing in the
distribution.

Insurance for Loss by Fire and Perils. The board shall maintain insurance against loss

by fire and perils for all buildings, fixtures, and equipment and other insurable

improvements in the common area under one or more master extended coverage policies
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7.4

7.5

7.6

for the interest of all owners. The amount of coverage of such insurance shall be not
less than 100% of the insurable value (based on the then current replacement cost) of
said building, fixtures, equipment, and other insurable improvements, as determined
annually by an insurance carrier selected by the board. The name of the insured under
each policy of insurance shall be The Association. Authority to adjust losses covered by
The Association’s policies shall be vested in the board, and the insurance proceeds shall
be payable to The Association.

Replacement Coverage. In the event of any loss, damage, or destruction of any insured
property, the board shall cause the same to be replaced, repaired, or rebuilt. In the
event the cost of replacement, repair, or rebuilding exceeds the hazard insurance
proceeds received therefor, the board shall levy and collect a special assessment in an
equal amount from the owner of each lot. In any event, all such hazard insurance
proceeds received for such loss, damage, or destruction shall be used for such
replacement, repair, or rebuilding.

Public Liability. The board shall procure and keep in effect a policy insuring The

Association, its officers, the board, and owners against any liability, to the public or to
the owne;'s, their guests, invitees, or tenants, incident to the ownership or use of the
property and common areas, and shall include personal injury, bodily injury, property
damage, and liability for non-owned automobiles. Limits of liability under such policy
or policies of insurance shall not be less than $1,000,000.00 combined single limit. Such
policy or policies shall contain a severability of interest endorsement and a waiver of
subrogation provision which shall preclude the insurer from denying the claim of named
insureds because of any neglect or other act or omission of another named insured.

Inspection of Policies. Copies of all such policies or certificates of insurance showing

that premiums have been paid shall be retained by The Association and shall be open

to inspection by the members at any reasonable times. All such insurance policies shall
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7.8

7.9

7.10

7.11

8.1

0[‘

provide that (a) they shall not be reduced or canceled by the insurer without first giving
at least thirty (30) days notice in writing to The Association, and for (b) a waiver of
subrogation by the insurer(s) against The Association, the board, and the owners.
Fidelity Bond. The board shall procure and keep in effect a fidelity bond or insurance
in an amount equal to 150% of The Association’s estimated annual operating expenses
and reserves, which names The Association as obligee and protects against misuse and
misappropriation of The Association’s property by members of the board, officers, and
employees, and persons handling funds collected and held for The Association or owners.
Workers Compensation. The board shall procure and keep in effect workers
compensationinsurance, including employer’s liability insurance to the extent necessary
to comply with applicable laws.

Other Insurance. The Association shall maintain such other insurance as it may deem

desirable and that may be required by law, including, but not limited to, flood and
earthquake insurance, and shall annually determine whether the amount and types of
insurance it has obtained provide adequate coverage for The Association.

Owner’s Insurance. It is the responsibility of each owner to independently insure all

of his or her personal property, and any improvements or structures located on his or
her lot.
In the event an insurance claim under the Association’s policy is caused by an Owner(s),

then that Owner(s) shall be responsible for the deductible.

ARTICLE VIII
AMENDMENT
Amendment. Subject to provisions of the Articles and Bylaws and the other provisions

of this Declaration, this Declaration may be amended as follows:
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8.3
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8.1.1 This Declaration may be amended only by the affirmative written consent or
vote of members representing a majority of the total voting power of The

Association.

Scope of Amendments. Except as otherwise provided in this Declaration, the Articles,

and Bylaws, this Declaration may be amended to increase the burden of the covenants,
conditions, and restrictions imposed upon the use, occupancy, lot coverage, and building

restrictions on the property subject hereto.

Execution and Recordation. Any amendment or modification shall be effective when

executed by the president and secretary of The Association, who shall certify that the
amendment or modification has been approved as hereinabove provided, and recorded
in the official records of the County qf San Diego, California. The notarized signatures
of the individual members shall not be required to effectuate an amendment of this

Declaration.

ARTICLE IX
TERM

Duration of Restrictions. The covenants, conditions and restrictions contained in this

declaration shall run with and bind the land for a term of thirty (30) years from the date
this Declaration is recorded, after which time they shall be automatically extended for
successive periods of ten (10) years, unless revoked by a written instrument signed by
a majority of the then board and a majority of the members of The Association, and
seventy-five percent (75%) of the first mortgagees, based upon one (1) vote for each first
mortgage held, and recorded within the year prior to the end of the initial effective
period, or within the year preceding the beginning of each successive ten (10) year

extension.
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ARTICLE X
GENERAL PROVISIONS

10.1  Enforcement. The provisions of this declaration may be enforced by any owner or The
Association, or both. The failure of any owner or the board to enforce any of the
covenants, conditions, or restrictions herein contained shall in no event be deemed a
waiver of the right to do so thereafter as to the same breach or as to one occurring prior
to or subsequent thereto; nor shall such failure give rise to any claim or cause of action
against the board or any owner.

10.2  Arbitration. In the event a dispute occurs between one or more owners of lots over the
application of these covenants, conditions, and restrictions, or the operation,
maintenance, repair of the property or other matter in connection with the property, the
same shall be submitted to the board in writing, and the board shall arbitrate the
dispute. The interpretation of the board on the operation and construction of this
Declaration and the Rules and Regulations shall be final.

10.3  Procedure for Arbitration. The board shall have complete control over the conduct of
the arbitration and may specify any rules or regulations for the conduct thereof,
including reference of the dispute to a fact finder. The decision of the majority of the
board shall be final. Technical rules of evidence shall not apply. The parties are
entitled to be represented by counsel and to be heard; provided, however, that nothing
herein shall limit the power of the board to control the manner, method, and conduct
of the proceedings and the presentation of evidence, subject always to the requirement
that the parties be given a fair and impartial hearing. Where not inconsistent herewith,
the rules of the American Arbitration Association shall apply. In any arbitration, the
arbitrators shall have the broadest possible power permitted by law to frame the award
or decision so as to do substantial justice between or among the parties. The lot owners

hereby agree they will faithfully observe the provisions of this Declaration and the
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Rules and Regulations, and that they will abide by and perform any award or decision

rendered pursuant to this Article. A judgment of the court having jurisdiction may be

entered upon the award. Provided, however, that this arbitration provision shall not

limit the right of The Association to enforce by any proceeding in law or in equity all

covenants, conditions, restriction, rules, liens, and charges now or hereafter imposed by

the provisions of this Declaration. .

Annexation.

104.1

104.2

Additional parcels may be annexed to and become subject to this Declaration
without the necessity of amending individual sections hereof. Upon approval
in writing of The Association, pursuant to the vote or written consent of a two-
thirds (%) majority of the voting power of the members, The Association and
the Owner of any property who desires to add it to the scheme of this
Declaration, and to subject it to the jurisdiction of The Association, may file
and record a Declaration of Annexation. The Declaration of Annexation shall
be recorded covering the applicable portion of the property to be annexed. Said
Declaration may contain such complementary additions and modifications to
the Covenants and Restrictions contained in this Declaration jas may be
necessary to reflect the different character, if any, of the added property, which
are not inconsistent with the scheme of this Declaration.

Real property may be annexed to the scheme of the Declaration and subject to
the jurisdiction of The Association without the cansént of mem‘bers of The
Association, provided that the annexation is in substantial compliance with a
detailed plan of phased development submitted to the Commissioner of Real
Estate with the application for a public report for the first phase of the project
and that the plan meets the requirements of section 2792.27 of the Célifornia

Administrative Code, to wit:
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104.2.1 The proposed annexation will not result in an overburdening of
‘common facilities;

104.2.2 The proposed annexation will not cause substantial increase in
assessments against existing owners which was not disclosed in
subdivision public reports under which pre-existing owners
purchased their interest;

104.2.3 The land and total number of residential units contemplated to be
annexed is set forth in the plan;

10.5  Effect of Annexation. Assessments collected from Owners in the property may be

expended by The Association without regard to the particular phase from which such
assessments came. All Owners shall have ingress and egress to, and use of portions of
the common area throughout the property, subject to the provisions of this Declaration,
the Bylaws of The Association, and the Rules and Regulations of The Association in
effect from time to time.

10.6  Severability. The provisions hereof shall be deemed independent and severable, and the
invalidity or partial invalidity or unenforceaﬂﬁity of any one or more of its provisions

shall not affect the validity or enforceability of any other provision.

ARTICLE X1
RESTRICTIONS ON RESIDENCY

11.1  Senior Citizen Housing. The Project subject to this Declaration is a senior citizen

housing development for Senior Citizens and/or Qualified Permanent Residents as
. defined in Article I herein. The Project and each residence therein is subject to the

following restrictions: |

11.1.1  Each Residence within the Project shall be occupied by a Senior Citizen and/or

a Qualified Permanent Resident as defined in Article 1.
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11.1.2

11.1.3

11.14

11.1.5

(7

Visitation with or occupancy and/or temporary residency as a guest of a Senior
Citizen or Qua:liﬁed Permanent Resident, by a person of less than 45 years of
age, shall be permitted for no more than sixty (60) days (whether consecutive
or non-consecutive) in any calendar year.

Upon the death or dissolution of marriage or upon hospitalization, orrother
prolonged absence of the Senior Citizen, any Qualified permanent Resident
shall be entitled to continue his or her occupancy, residency, or use of the
Residence.

Any person who has the right to reside in, occupy or use residential units
subject to this section, as of the date of the recordation of this Amendment to
Declaration of Covenants, Conditions and Restrictions shall not be deprived of
their right to continue that residency, occupancy or use as a result of the
enactment of this section.

The provisions of California Civil Code Section 51, 51.1, 51.2, 51.3, and 51.4,

as amended from time to time, shall be followed.
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EXHIBIT A

Lots 1 through Lot 172 of San Marcos Tract 265 in the City of San Marcos, County of San Diego,
State of California, according to Map thereof N2 11640, filed in the Office of the San Diego County
Recorder on October 20, 1986.
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FIRST AMENDMENT TO DECLARATION OF

oF Clehl (otutantr
LAS BRISAS PACIFICAS, INC.

THE DECLARATION of Covenants, Conditlions, anc Restrictions
("Declaration”) of LAS BRISAS PACIFICAS, INC., is hereby amended by

this FIRST AMENDMENT.

Re 7C—
AR |2 —
RECITALS MG —

1. The DECLARATION OF COVENANTS, CONDITIONS, AND

RESTRICTIONS for LAS BRISAS PACIFICAS, INC., a California
corporation, was duly executed and recorded by MAC MOBILE
VENTURE, LTD., a Zalifornia limited partpershxp, as
declarant.

2. Said Declaration was duly recorded in the County of
San Diego, State nf Californla, on October 24, 1986, at Book
86~-483053, Page 1671, et seq., of official recorde of such
county, on file in the office of the County Recorder. The
real property i3 situated in the City of San Marcos, County
cf San Dieyo and 18 more particularly described on Exhibit A,
attached hereto and incorporated herein oy reference.

3. Declarant desires to amend the Declaration and legal
agescription of the project to further provide for the phasing

of improvements and cevelopment of the common area improvements gf

more particularly described oa Exhibit "B" attached hereto and made a part
hereof.

4. The Calitfornia Department of Real Estate consents to

the within amendaments.

RN SR e

[
s

'hﬁ

o a o

PO By mermeres n

VICE i o e

basis of satisfactory evidence) 10 be the persons who executed the within instrument as__._ _ ~.=

e Presden R X XXX XXX XX XX ARAHR Kon veha o : b
_SOUTHWEST BANK, A CALIF BANKING CORP.
the corporaton therer: named, and ar.knowledged to me thal
such corporation executed the withinir strument pursuanttois

by-laws of a resolution of its board of “iractors.

WITNES hard and wmﬂ@
| { J‘./I‘ / , his T

(8

L8¢ECE oN

e acnn ine nHeal notarnial seall
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¥ s

NO%, THEREFORE, said DECLARATIdN OF COVENANTS, CONDITIONS AND
RESTRICTIONS is hereby modifled by this FIRST AMENDMENT.

Section i: Paragraph 11.4.3 shall be added to read as

41

foliows:

11.4.3 Common Area Annexation. Common areas and
improvements may be annexed to the project pursuant to
the annexation provisions of article 11.4
Section 2: Exhibit A describing the real property of the
project shall pe amended to read as foiiows:

Lots 1 through 123 inclusive and Lot 171

’

tnclusive, of SAN MARCOS TRAC. 265, in the City of San
Marcos, County of San Diego, State of California,
according to Map thereof No. 11640, filed in the Office
of the San Diego County Recorder on October 20, 1986.
WHEREFCRE, this FIRST AMENDMENT to the Declaration is

executed on April /7 , 1987, at San Diego County, California.

MAC MOBILE VENTURE, IFORNIA LIMITED
PARTNERSHIP

By J/' ,/,’

JOHN MCINTIRE, GENERAL PARTNER

AL

AECRY MACLEAN, GENERAL PARTNER

RCS:4/08.787

L PRISINIONY M e

e 0 e ‘ VICE P s e b e
basis of satistactory endence) lo be the persor. who executed the within instrument 88 .= . ,

é H o PresidonX OO XX XX XX RENHH KK on behalt of. ..
Eg _SQHIHQEE&.BAEK;_ALCALIE.BANKING CORP.

}
! Z
(3~

mwntbnwammmodmdmedgcdlommat )
wchcorponnon axocyiedthe within instriment pursuant to s 1 w

by—’nmouw-ondm:cuddmm
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STATE OF CALFORNA

COUNIY OF SAN DIEGO }53

Onmis _1ITH doyol _APRIL L1871 betore me, the

a Notory Putic: in ond for said County and Siate. personally oppeaied ... JOHN MCINTIRE

—AXD HENRY MACLFEAN

personcly kNown

10 e (or proved 10 me on the basis of satiskaciony evidence)tobe _THO  of the porners of the
portnership that esecuted the within instument. and ocknowiedged 1o me that such parnership executed
e omne,

OFF’ICIAL SEAL
JOAN t LESCH
NOTARY PUBLIC - CAUFORMIA

LAKE COUNTY
mmmmnxm,

ACKROWITSNT ~ POt hip

e T

\ H103 - (This orea for oiicial seal)

g WL T e e R Sy TR b T ‘ Yo
4 . R ;erxonnuy AIRAI? b0 ovem qwr e e T '{
g" buho'u!is!actoryw-dem)wmmmsmﬂxmlwm\mnm instrument as VICE % i
E% — PresicentkME XX XXX XXX XXX MK HIHKon behar of P =
= .__SQIIIHHEST.BANK,._A_ CALIF_BANKING CORP. t
!hc eomomion therain named, and admow‘aéood to me that
E% P rutio ted the within instrument pursuant 1o its ]
| brhmouvudut-ono!mbowdm :

g iuynfas hanc and offcia

(8 ety 4% RSP M
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EXHIBIT "A"

Lots 1 through 123 inclusive and Lot 171 of SAN MARCOS TRACT 265,

in the City of San Marcos, County of San Diego, Scate of California,
according to Map thereof No. 11640, filed in the Office of the San
Diego County Recorder on October 20, 1986.

PN

" iy POTODIENY RENISI I Sir e gw o

. nstrument as VICE TR
besis of satisfactory evidence) 1o be the persons who executed the within i e !
i i SR __ Pressenb s XX Y KUK X KX HEHRAH A K on Dehalt of e . ;
_SOUTHWEST. BANK, A CALIF BANKING CORP. ,‘ a i i b
the corporation theren named, and acknowledged 10 ma that : <
such Corporation executed the witvininstrument pursuantions : |
Dy-laws or & resolution of its board of directons. ] g’: 2 {
X} T :
8 € 4 t )
(This area for o*ficis! notarial seah . ! e || : i
2 § &
RS SR, i
1 . 3 * A
—— - ’ ,a . . ‘ f .‘
. L - , ’ : | 1 }‘l
. B [ 18 : ¥ ,; _
’ i L t z (SR %






v 507

EX4IBIT "B"
PHASE 2:

Lots 124 through 170 inclusive and Lot 172 of SAN MARCOS TRACT 265,
in the City of San Marcos, County of San Diego, State of California,

according to Map thereof No. 11640, filed in the Office of the San
Diego County Recorder on October 20, 1986.

PHASE 3:

PARCEL A:

Parcels 1 and 2 of Parcel Map No. 12513, in the County of Sar Diego,
State of California, filed in the Office of the County Recorder of

San Diego County, Janvary 6, 1583 a3 File/Page No. 83-005146 of Official
Records.

PARCEL B:

Parcel 4, in the County of Sun Diego, State of California as shown as
Page 3309 Parcel Maps, filed in the Office the County Recorder of
San Diego County, December 12, 1974.

PARCEL C:

An easement for road and utility purposes and incidentals thereto over the
Northerly 30.00 feet of ~he Westerly 330.00 feet of the “orth half of the
Southwest Quarter of the Northteast Quarter of the Northwzst Quarter, and

over the Southerly 30.00 feet of the Westerly 330.00 feer of the Northwest
Quarter of the Northeast Quarter of the Northwest Quarter, all in Sectiocn

17, Township 12 Soutl, Rar re 3 West, San Bernardino Meridian, in the County
of San Diego, State of Cal fornia according to the Official Plat thereof.

Except any portion thereof Lyirg within Parcel B.

Lalty XNown (v IS A e o . et
g " —— S et - VICE—”#“—-
% i S~ s sy | S . lh'n Ir‘":umm " vIc
£ - by sons whe erecuted the wi o
E Z  pusisof satisfactory evadencetd b;!.ne pe "
1 TSt e Prasicen |
13 ) ; BAMK, A CALIF._BANKLNG CORP. ‘ Z
€0 _SOUTHWEST. . A o~ I ”
£ § the corporaton theren namad, and acknowledsged . }
3 L utedthe within instrument pursuanttoits ; .
8 . § mwpova!metec - : N
¥ irec!
T T py-laws or a resotution of its board ot di \‘ ({\g
- ) )
¥ WITHESSmy hand and offc )' &
3 | 4 ) JAQ\' (Tnis srea 197 official notarial seal . ] ]
g — -
A e MR 5
. Signature’ : .
1
| ]
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SUBORDINATION AGREEMENT

US COMMUNITY SAVINGS BANK, A CALIFORN1IA LICENSED SAVINGS BANK

being the Beneficiary under that certain Deedsof Trust dated DECEMBER 19, 1986 and
DECEMBER 19, 1986 AND

OCTOBER 2, 1985 and recorded OCTOBER 10, 1985 as File B86-600552 and

No. 85-~373935 in the office of the County Recorder of San Diego

County, California, hereby declares that the lie. and charge of said
Deed of Trust i3 and shall be subordinate and inferfor to the Decla: '~
tion of Covenants, Conditions and Restrictions to which this agreement

is attached.

Dated: May 27, 1987 US COMMUNITY SAVINGS BANK, A CALIFORNIA
LICENSED SAVINGS EANK

President/Harold M. Grimstad

T JE  STATEOF CALIFORNIA
' | E countyoF. B o5 o SN, L
. 3 FOR NOTARY SEAL OR STAMP
d 3 On this 273’1 __dayof _May o intheyear 87
g before me. the undersigned. a Notary Pubhc i asd for  asd Cosmty and State,
< personally appeared _Harold M, Grimstad and
§ QLY_L“MIEI__ . personaty hrown to nie (or proved) Ay, OF FIC.AL SEAL
s to me on the basis of sati- factory ¢ xlence ) 10 be the person(s) wha executed the & Qw‘?km L JANKE
2 withininstrumentas ___________ Presudent m_ﬂ@_@‘ﬂ‘?&mm LAY i dad il
® 3 behalf of .he comorauon therein named and achnowledged 10 me that the \L./ SAX DIEGD COUNTY
bl corporation executed it MY COMM. EXP. JULY 28‘!93
<
L
&
¥, F
.8
E

-
L6 - i
¥

| pErSONAKY KIAIWI 1L 1@ tum o vew -

i b AN o VICE‘.

besss of satisfactory e adence; to be the perscas who erecuted the within instrumant 28 __ e » ’
 PresicenXa00EX XY XXX XX YRHHHKon benatt of oo o
_SOUTHHESL BA.NK .. A_CALIF BANKING CORP.

the corporation the ein named, and acknowledped to me that

insurance Company

such corporation execuied the within ir st umen: pursuant 10118

by-laws of a rasolution of its board of directors.

WITNESSmy hand and oﬂmal

3002 (6/82) — (Corportation) Firsi Amm..

“This area for official notarial seal

L82€2¢ ON
i8

Signature ! ;

.

|
|
i
[ SORSPR SRS

£ et .
———————— ——————————— -

~
-
.-
.
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.STATE OF CALIFORNIA

2002 (6/82) — (Cotporation) Firat Americt
309' o, iugyf.moCompynv ¢
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SUBORDINATION AGREFMENT

HOME FEDERAL SAVINGS AND LOAN ASSOCIATION, A CORPORATION,

being the Beneficiary under that certain Deed of Trust dated

OCTCBER 4, 1985

and recorded OCTOBER 10, 1985

as File

No. 85-375934 in the office of the County Racorder of San Diego

County, California, hereby declares that the lien and charge of said
Deed of Trust is and shall be subordinate and inferfor to the Declara-

tion of Covenants, Condicions and Restrictions to which this agreement

is attached.

Dated: mﬂ—')L Z-S]/ Z2%7

HOME FEZDERAL SAVINGS AND LOAN ASSOC
A CORPORATION

) s WP | ngzi
M. Lynn, thorif§a

resident

ION,

BY:
Tho

BY:

COUNTY OF _“San_Die_;o_ } Ss

Onis_28th __dayof__May it year_ 1987

‘befou me, the undersigned, a Notary Public in and for said C wnty and State,
personally appeared _Thomas M. Lynn and

FOR NOTARY SEAL OR STAMP

. personally keu wa 1o me (or proved)

T
0 me on the basis of satisfactory, euobuhepz 1ecul OFFIC:IAL SEAL
within instrument as 1 oaten 6“ iﬁmt e 25\ CYNDEE A WALKER
behali of the corpuf MR g ; NOTAKY PUBUIC - CALIFORNIA
COpOTation executed . L+ PRINCIPAL OFFICE IN
SAN DIEGO COUNTY

2 By Commazas £3¢ Swse 11, 190

Sagmiale Wa\,ﬁ UJA/

\"' sryPublic in and for saud County and State
A. walker
A3 : .. peTsONRIy kNOWN 10 Mm@ (o7 pl‘n;{\é-é-«n.« e & O TP A
L —mmuwmwa who eaacuted Ine athm insirument a8 . == -
; bnusofuhsﬂ . e - |
_SQHIHHESI_BAHK,_ A _CALIF BANKING CORP. { o z
' i
tne corporats 4 anJ ack nowtedged 10 me that : = ]
mwm!m.xoanodmmmmtwmtwﬂwn “ - =
,::’W'Mlemionolmboudddumm % (:B 5 I‘
1R ‘
3 (® o] i
1 =3 1
3 i
{ SN 0 TS .
; ’ . %‘
< ¥
v f ) 2

ey

PR .
ki
¢
oed §

o
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SUBORDIKATION AGREEMENT

SOUTEWEST BANK, A CALIFORNIA BANY.ING CORPORATION

being the Beneficiary under that certain Deed of Trust dated

DECEMBER 12, 1986 and recorded DECEMBER 16, 1966 as Fils

No. 8/#-590Q366 in the office of the County Recorder of San Diego
‘County, California, hereby declares that the lien and charge of said
Deed of Trust i{s and shall be subordinate and inferior to the Declara-

tion of Covenants, Conditions and Restrictions to which this agreement

is attached.

Dated:  G/in /17 SOUTHWEST BANK, A CALIFORNIA BANKING
off i CORPORATION

BY: 22415% -7 _/E {orts

3 STATE OF CALIFORNIA l - i
: R STAMP E:
. COUNTYOF .. SanDiego . . FOR NOTARY SEAL O
On this 10th _ dayef__June (1theyear 1937 ¥
before me. the -somdersigned. a Notary Public in and for said County and State. 5
E personally appeared _RANDALL W. JONES and :
NAXX . personalty Laow s to e (or pacd) ammfn =
(& 7me on the basts of satinfactony evidence) to be the ;'tm;‘l"’“ww"" & ’ umm i
; N — Vice presidentand Secretary X om iadirsah e pi
3 ;c'::;"of the cor:u('um theren named and acknow bedged W me that the SAN OWEGO COUNTY
(4] corporaton ¢xecutsd it Ay Comprasion Expires August 151087 :
H 5
& i
3 =
5 B LIV et :
E Signature W;’ Public in and fof saxd County dod ate i
: 4
E STATE OF CALIFQARNIA _ . 58 é
COUNTYOF._. San. Diego. . e ' :
£ On June 10 19,8,7.. e e s 2 ORMOTE MTE, The undsrgned, a Nota'y Publc in and 1o
i: e e e * o iike . " .ﬂd ."A<
g sard State, pe-sonally appeared_ DEVON L .- EUBANKS. —ovoim s = K WA ﬁ
3 . personaily known 1o me (O peoved to me 03 the O AL, G A G .,_,,‘,,‘.,,
Z’: o s o e i e e VICB : '
£ T pasis of satistactc ry evidence: to be the pei 0s Who executed the within Instiument 8. . == o omms " : ; i
g  precicen XX XX XX XX XX XAKHHHHon bepaH of i }
3 » g \ . . i & - 4
] ‘: __SOUTHWEST. BANK.«A_CALI_F_..BA!\KI NG CORP g g ??
8 2 the corporation therein named, and acrnawledged 1o me that zc : {
- # .
. g ; ‘mhcolpo:ali)ﬂexﬁcu!ed!hewnhm instrument pursuant1cis § . i
‘ T e Yy-'aws 04 & resolution of its board of direclors. ) g : 5
: E | W 5 { 1 :
[} 3 m t e
g L- 0 ¥ A o

*
g
LY

efe
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S8ECOND AMENDMENT TO DECLARATION
oF
COVENANTS, CONDITION3 AND us‘rucuoxa
or
LAS BRISAS }ACIFICAS,- INC.

This Second Amendziént to Declaration of <Covenants,
Conditions and Restrictions is made as of the 3 rd day of

February ___+ 1989 by the undersigned h reference to the

follewing:
RECITALS ;
3 - MAC MOBILE VENTUR., LTD., the predec@scr-in-interest

to U.S. COUN.TY SAVINGS BANK (”Declarant”), er:e:éofm‘;aa;i ma e

that certain Declaration of Covenants, 1d‘ticq"x§ ana
Rastrictions dated Septcmber 9, 1986, which t)‘!ereaft-ﬁ_c
recorded with the Office of the County kecorder San Diefc
County, Californ:a on October 24, 1986, as File/!
483053 and the First Azendment thereto da%ed Apri §517, _19{3?,

u
filed witl the Office of the County Recorder as Fi ‘:A/Page q.

2 The Declaration provides at Article 9 as fo}l
*9.1 Amendment. ‘Subject to the prov1sxo'
Articies and Bylaws and “he other provisio

.)ecl!ration, this Declaration may be a
follaonss:

3
v
Sored-239 §x -1- %

¢t
!

"QOR ORIGINAL






9.1.2 After cale of the first lo

SN AYITIR & 4 WY <~\-¢~.mg

itten consenti i< 3 3
jority of th & K
t>tal veling powér of the associa ind a majori’ i '
nf the members other than the Decle " i - ,
N ¥ }
i on qu;/.zs . 1989, at a special Yie ting tr2 Menhgss I‘; % :

-

2quisite consent,

of =-h¢. Asscciation, the Members, with th

/

AN} .‘
~amended to ada an¥ ‘m
» l ! - .r‘ )

include the fclloui44 definition in alphahetfcal order: P

voted to amend the :'?laration as follows:

Xy Arti’:lr I of the Declaratioﬁj&

#Qualified/Perranent Resident” ﬂé{Al mean a p2r=on é
wh> meets ali the following re=iilJements: . <

(a) Wa: fresiding with a Sen.cr {{itizen prlaT to
the deatil, hospitalization, 'rf “ther proibnqed
absenice of, or the discolutiorn of*marriage with,
the Senior Citizen: ! ;

-
.

(b) Was 4% gyears n»f age cc*'older, or was
spouse, cohabitant, or perfson providing primas
physical; or economic support to the qualifvi:
Senior Cﬁti;en: : -
; :
(c) H 4 an ownership interest 1in, or is
expect .4ion <f an ownership interest if.,
Residenie within the project.” .

4. Artizle; XII os zet forth below shall be addef

the Declacation ,:s follows:

-t

ARTICLE XII
RESTRICTIONE ON RESIDENCY

i2.1 Senior Citizen Housing. The Project o ject

to this Declaraticn is a senic~ citizen housing deve Epzment

fcr Senior Citizens and/or Qualified Permanent Rosid

¢r /66203 01 .






i
{
f
g

Lo

2y M

4229

12.1.1 Fach ¥ :sidence within the Project shall
e occupied by a Sznior Citizen and/or a Qualif:ied
Permanent Resident.

121:2 Visitation with or occupancy and/er
temporary residency as a guest of a Senior Citizen or
Qualified Permanent Resident, by a person of less t*an
45 years cf age, sihall L+ permitted for no nmcre z2an
sixty (50) days (whether consecutive oz men-
consecutivej in any ~alendar year.

12.3.3 Upon the dezth or dissoluzion of
marriage or upona hospitalizatior, cr other gprolosged
absence of the Senior Citizerm, any Qualified Perma-ent
Reside it shall be entitled to con® ‘nue his or zer
occupanty, residency, or use of the Residence.

12.1.4 iny person who has the right t= res.de
irn, oc:mupy or use residential urits subject to =zxis
ection, as of the date of the racordation ot =ihis
Amendnent ¢o Declavation of <Covenants, Condit:cns and
Restrictions shzll not be deprivel of their =—-iak:t to

continte that residency, ocowpanc: or use as a rezilt

t

of the enactment of this secticn.

99¢8; hiN
68

<o e—————





5 Except as ierewun specifically amended, the Declaration shall
cemxin in full “orce and effect according to its terms.
IN WITWNESS WHERZCF, the undersigned have exacuted tris

instrument x5 of the date first nereinabove set forth.

LAS BRISAS PACIFICAS, INC.

) SYZ " Lw . ,“ ’{‘/ : T3
’ President
1 \
‘/'\ i 1 ‘
BYs . soauyedh  BodRraata g
S.cretary
STATE IF CALIF.SNIA )
: 85
CCUWINTYL TF SAN I EGD )
¢r. "7 1939, before me, the undersigned, a lotary
PaElape ? said State, personally appeared
e e T e e R ¥nown to ne o be the
fr=si1dent, an:z LINZA GAYDA known o me to Le

thee Secretary >f L2S BRICAS PACIFICAS, INC., and the corporation
Tat erxecuTed Tie within instrument on behalf of the corporation

cred samed and acknowledged to nme that such corporation
4 £ Tne w. toin  instt meat pursuant to its bylaws or a
resclution of lts toard of directors.

iR oot ot
SRS IS}

®ITNESS wy nand and oificial sear.

,’l - //" .
TR AL ST T .
Nocary Puplis

e

68







MAP NO.

11640

WE HEREBY CERTIFY THAT WE ARE THE OWNERS OF OR ARE
INTERESTED IN THE LAND SUBDIVIDED BY THIS MAP AND

E OR U A STREET AND Rzun-
nulsN ANu IIAIVE ALL ABUTTERS RIGHTS OF ACCESS APPURT-
ENANT TO LOTS 1 THROUGH 19, INCLUSIVE AND LOT 172 IN
AND TO SAN BOULEVARD ALL AS SHOWN ON SAID NIAF
WwE nznzsv DEDICAYE To THE CITY OF SAN MARCOS THE ACCESS
EAS| mNAGE FACILITIES AND THE DRAINAGE
msuznr Au. AS suow ON SAID MAP.

WE HEREBY GRANT TO THE CITY OF SAN MARCOS AN EASEMENT
OVER, UPON, ACROSS AND UNDER LOT 172 —————
AFTER REFERRED TO AS THE SUBJECT LAND), TO WIT:
) A PERPE!’IML EASEMENV FOR OPEN SPACE OVER, UPON,
IDER THE SUBJECT LAND AND NO BUILD-
ING. STRUCTURE OR OTHER THING WHATSOEVER SHALL
ONSTRUCTED, ERECTED, PLACED OR MAINTAINED
ON VNE SUBJECT LAND EXCEPT AS MAY BE PERMITTED
BY A Muon USE P:mlr ISSUED PURSUANT TO THE
20NING ORDINANCE OF THE CITY OF SAN
AND ALL NEcEssAuv PuBLn: UTILITY LINES.

(2

THE PERPETUAL RIGHT, BUT NOT THE OBLIGATION, TO
ENTER UPON THE SUBJECT LAND AND REMOVE ANv BUILD-
1INGS, STRUCTURES OR OTHER THINGS WHATSOE
CONSTRUCTED, ERECTED, PLACED OR MAINVAINED ou
THE SUBJECT L. RARY TO ANY TERM, COVENANT
OR ITION OF THIS EASEMENT DO ANY
WORK NECESSARY TO ELIMINATE THE EFFECTS OF ANY
EchvAunN o« GRADING OR PLACEMENT OF SAND,
GRAVEL OR ANY OTHER MATERIAL
DONE OR PLACED ON THE SUBJECT LANO CONTRARY TO
ANY TERM, COVENANT OR CONDITION OF THIS EASE-
MENT, GRANTOR COVENANTS AND AGREES FOR ITSELF
AND 1TS SUCCESSORS AND ASSIGNS AS FOLLOWS:

(8) THAT IT SHALL NOT ERECT, CONSTRUCT, PLACE
OR MAINTAIN OR PERMIT ‘THE ERECTION, CONST-
RUCTION, PLACEMENT NTENANCE OF ANY
BUILDING OR STRUCTURE OR OTHER THING WHAT-
SOEVER ON THE SUBJECT LAND OTHER THAN SUCH
BUILDINGS, STRUCTURES OR OTHER THINGS AS

INANCE
AND M.L NECES-
SARY PUBLIC UTILITY LINES.

ANY PURPOSE EXCEPT AS OPEN S
THE WRITTEN AUTHORIZATION OF 'mi ety oF
OR ITS SUCCESSORS OR ASSIGNS.

(b) THAT IT SHALL NOT USE THE SUBJEC' I.AND Fon
€, Wl

(c) THAT IT SHALL NOT EXCAVATE OR GRADE OR
PERMIT ANY EXCAVATING OR GRADING JO BE
DONE OR PLACE OR ALLOW TO BE PLACED ANY
SAND, SOIL, ROCK, GRAVEL OR OTHER MATERIAL
WHATSOEVER ON THE SUBJECT LAND WITHOUT THE
WRITTEN PERMISSION OF THE CITY OF SAN MARCOS

OR ITS SUCCESSORS OR ASSIGNS; PROVIDED
HOWEVER, THAT GRANTOR MAY EXCAVATE,
PLACE SAND, SOIL, ROCK OR GRAVEL OR OTHER
MATERIAL ON THE SUBJECT LAND AS MAY BE
PERMITTED BY A MAJOR USE PERMIT lssuEu
PURSUANT TO THE ZONING ORDINANCE
0S- AND ALL chEssmv

PUBLIC UTILITY LINES.

(d) THAT THE TERMS, COVENANTS AND CONDITIONS
SET FORTH HEREIN MAY BE SPECIFICALLY
ENFORCED OR ENJOINED BY PROCEEDINGS IN
THE SUPERIOR COURT OF THE STATE OF
CALIFORNIA.

THE GRANT OF THIS EASEMENT AND ITS ACCEPTANCE BY THE

THE PURPOSE OF THIS EASEMEN'I ls SOLEI.V To REsTR!cr ’ms
USES TO WHICH THE SUBJECT LAND MAY BE PUT

THIS EASEMENT SHALL BIND THE GRANTOR AND ITS SUCCESSORS
AND ASSIGNS,

BY: MAC MOBILE VENTURE, A CALIFORNIA LIMITED
~ PARTI

SAN MARCOS

TRACT NO. 265

PORTIONS OF, THE WEST HALF OF THE SOUTHEAST QUARTER OF THE NORTHWEST QUARTER, THE SOUTH
MALF OF THE SOUTHWEST QUARTER OF THE NORTHEAST QUARTER OF THE NORTHWEST QUARTER, THE EAST ml.r

OF THE SOUTHEAST QUARTER OF THE NORTHWEST' QUARTER

OF SECTION 17, TOWNSHIP 12 SOUTH,

RANGE
WEST, SAN BERNARDINO BASE AND MER(DIM IN THE COUNTY or sm DIEGO, STATE OF CALIFORNIA, mcumlm

SAl
TO UNITED STATES

FOR THIS
80240-05 DATED: AUGUST, 8 , 1966

FEDERAL SAVINGS AND LOAN ASSOCIATION, A
CORPORA"ON AS TRUSTEE UNDER DEED OF TRUST
RECORDED OCTOBER 10, 1985 AS FILE NO. 85-375934
OF OFFICIAL RECORDS.

i N/ BY:

KENNETH M. SHOOK

VICE -PRESIDENT VICE PRESIDENT
CAL WEST A CALIFORNIA

TRUSTEE UNDER DEED OF TRUST RECORDED ocrerR 10,
1985 AS FILE NO. 85-375935 OF OFFICIAL RECORDS.

4 2
spaliGLE
Ass| SECRETAI

PREB’DEMT

THE SIGNATURES OF THE PARTIES LISTED BELOW, OWNERS
OF EASEMENTS PER DOCUMENTS NOTED BELOW HAVE BEEN
OMITTED UNDER THE PROVISIONS OF SECTION 66436 SUB-
SECTION (C-1) OF THE SI.IBD!V!SIO MAP ACT, THE!
INTEREST IS SUCH THAT- IT CANNOT RIPEN INTO FEE TITLE
AND SAID SIGNATURES ARE NOT REQUIRED BY THE GOVERN-
MENT BODY.

) TNE COUNTY OF SAN DIEGO PER DOCUMENT RECORDED
0BER 16, 1940, IN BOOK 1084 PAGE 173 OF
OFFICIAL RECORDS |

(2) SAN MARCOS COUNTY WATER DISTRICT PER DOCUMENT:
RECOROED 7-8-86 AS FILE/PAGE No 86-280199 ANO RECORDED.
£:4:86__ A5 FILE/PAGE NOB6-6964 OF OFFICIAL RECURDS.

THE SIGNATURES OF ,VARIOUS PARTIES OF REI:ORD HOLDER
OF AN EASEMENT AS 'DISCLOSED BY DOCUMENT RECORDED

MARCH 1, 1928 IN BOOK uAs PAGE 132 OF DEEDS OF
oFrlclAl. RECORDS OF SA COUNTY HAVE BEEN

TED UNDER THE PNOVISIONS oF SECTION 66436,

susssc"ou (c-2) OF ms SUBDIVISION MAP ACT SINCE
BY REASON OF coum'l’lom LonG DISUSE, OR
LACHES SAID INTEREST APPEARS T( LONGER OF
PRACTICAL USE OR VALUE AND sAlD slGNAwREs ARE
IMPOSSIBLE OR IMPRACTICAL TO OBTAIN

STATE OF CALIFORNIA
COUNTY OF SAN DIEGO lA
COUNTY TREASURER- TAX COLLECTOR OF THE COUNTY OF SAN DIEGO, STATE OF
w.mmuu,A D DIRECTOR DEPARTMENT OF PUBLIC WORKS OF SAID COUNTY,
HEREBY cennrv THAT THERE ARE NO UNPAID SPECIAL
ASSESSMENTS OR BONDS WHICH MAY BE PAID IN FULL, SHOWN
BY THE BOOKS DF ouR OFF ICES AGAINST THE SUBDIVISION
OR ANY PART THI XED
DESCRIBED IN ’mz CAPVION THEREOF .

nv~4§ N/ - 7:39.4¢

JAMES E. JONES
COUNTY TREASURER
& TAX COLLECTOR

BY CONTINENTAL LAND TITLE COMPANY, ORDER NO,

——————— AVENIDA DE LASROSAS, AVENIOA DE LASFLORES,
AVENIDA MICHELLE, AVENIDA DE L05 ARBOLES, AVENIDA MARIPOSA,
AVENIDA DEL MAR,’ AND AVENIDA CIELO ARE PRIVATE STREETS AND

SHOUN AS LOT 171, m: clvv OF SAN MARCOS ASSUMES NO LIABILITY
OR USE. THE STREETS

FOR THE DESIGN, MAIN CCONSTRUCTION
WILL NoT BE SATISEACTORY FoR 'FUTURE DEDICATION T0 THE CITY

SAN MARCOS.

F.K,
ACTING cITy ENG!NEER R.C.E. 10265
cos

, JAMES E. JONES AND RICHARD t/. GITTINGS, FISCA
AGENTS FOR THE CITY OF SAN MARC HEREBY cEnnrv

0S, DO
TuAT THERE ARE NO UNPAID SPECIAL Asszsswznvs OR BONDS
CH MAY BE PAID IN FULL, SHOWN BY THE BOOKS FOR THE
clvv OF SAN MARCOS AGAINST memw'r OR SUBDIVISION
OR ANY PART THEREOF SHOWN ON THE ANNEXED MAP AND DESC-

"‘lggﬂ ;%Egd -
FI NT - CIIV
OF SAN MARCOS

RIBED IN THE CAPTION THEREOF.
JAMES E. JONES
COUNTY TREASURER

RICHARD W. GITTINGS
CITY MANAGER

l, SNEILA A. KENNEDY, CITY CLERK FOR THE CITY OF
1+ STATE OF CALIFORNIA, HEREBY CERTIFY
mA'r THE COUNCIL OF SAID CITY HAS APPI mveo THIS MAP
AND HAS ACCEPTED ON BEHALF OF THE PUBL
PORTION OF SAN MARCOS BOULEVARD FOR SYREET PURPOSES
AS DEDICATEO ON SAID MAP, TOGETHER WITH THE ABUTTERS RIGHTS
ESS APPURTENANT TO LOTS 1 THROUGH 1!
INCLUSIVE AND LOT 172 IN AND TO SAN MARCOS BOULEVARD
AS RELINQUISHED AND WAIVED ON SAID MAP AND HAS ACCEPTED THE
INAGE EASEMENT ANU ACCESS EASEMENT TO MAINTAIN
DRAINAGE FACILITIES ALL AS DEDICATED ON SAID
NAs ACCEP'ED THE GRAAT 07 AN EASE-

MAP Aw
OVER,
uunsn l.o'r 172 Au. As GRANYED oN sAlD MAP, ALL
SHOWN ON SAID MAP.

SHEET | OF 8 SHEETS

1, LEROY C. BODAS,—— A REGISTERED CIVIL ENGINEER,
CERTIFY THAT THE SURVEY THIS SUBDIVISION WAS MADE
BY ME OR UNDER MY DIRECTION BETWEEN JULY 15, 1985 TO
JULY 19, 1985 AND SAID SURVEY IS TRUE AND COMPLETE AS
SHOWN; THAT THE MONUMENTS O HARACTER INDI CATED
HAVE BEEN SET OR FOUND AT THE SUBDIVISION BOUNDARY
I WILL SET ALL OTHER MONUMENTS OF THE
CHARACTER AND AT THE POSITION INDICATED BY LEGEND IN
mls MAP WITHIN 30 DAYS AFTER CMPLEYION OF THE RE-
SucH ARE OR WILL
BE suFrlclENv TO ENABLE THE SURVEY TO BE RETRACED.
(SEE LEGEND SHEET 3)

(7 Lo

TEROY €. RCE.

" S/

DAWSON, CITY ENGINEER OF THE CITY OF SAN MARCOS,
CALlFowA. HEREBY CERTIFY THAT I HAVE EXAMINED mls MAPL
THA SUBDI ISION SUBSTANTIALLY THE S,

As 11 ON Ti P AND ANY

MAP A
THEREOF; THAT ALL TME PROVISIONS OF THE SUBDIVISION MAP
ACT OF THE STATE OF CAI.IFORN[A, AS AMENDEO. AND OF THE
SUBDIVISION ORDINANCI THE C]
BEEN COMPLIED WITH, ANI) 1AM SAYISFIED SAID MAP ls
TECHNICALLY CORRECT
THIS SUBDIVISION CONTAINS PRIVATE STREETS WHICH thL
NOT BE SATISFACTORY FOR FUTURE OEDICATION TO THE CITY
SAN mAncos.

ITY OF SAN MAR

APPROVED AS TO FORM:

WARREN B. DIVEN
CITY ATTORNEY
CITY OF SAN MARCOS

KATHRYN A. NELSON, CLERK OF THE BOARD OF
ISORS, HEREBY CERTIFY THAT THE PROVISIONS OF

UNPAID STATE, cuu
SPECIAL ASSESSMENT!
NOT YET PAYABLE, NAVE BEEN

BY: >v <<
Fie vo. 86— 43048

1, VERA L. LYLE, RECORDER OF THE COUNTY OF SAN DIEGO,
HEREBY CERTIFY THAT I HAVE ACCEPTED FOR RECORDATION

THIS AT THE REQUEST OF LEROY C. BODAS THIS
40'# DAY OF Q&qu- ATg:2y Ocrock

ED AS TAXES EXCEPT THOSE
LIED WITH.

KATHRYN A. NELSON
CLERK OF THE BOARD
OF SUPERVISORS

2
19..
FEE: s:“-:fx’;” VERA L. LYLE
4 l.op mee COUNTY RECORDER

NERSHIP
BYs JOHN McINTIRE, GENERAL PARTNER Bv:
RANVILLE M. WMA!
ove 441 DIRECTOR, DEPARTMENT Bvs 202727
OF PUBLIC WORKS cy - cIT SAN
- GRADING PLAN NO. 86-392
86— #3672 SMTM 265

Fled Jan &Mw;

CALIF COORD INDEX _382-1703

EXHIBIT 12

Witness: K. BERCHIOLLI
Date: JANUARY 30, 2025
Stenographer: YVONNE WHITEFIELD, CSR 5556
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MAP NO

11640

SAN MARCOS

STA'E OF CALIFORNIA) go
UNTY OF SAN DIEGO)

on THIS THE &% pav oOF 1956 , BEFORE ME, THE
UNDERSIGNED, Tmsnn PuEClTl_ AND FOR SAID sr TE, PERSONALLY

0 PERSONALLY _KNO
SRv—EVIDENCE

724 THE LIMITED PARTNERSHIP THAT EXECUTED THE WITH-
UMENT , KNOWLEDGED TO ME THAT SUCH PARTNERSHIP
EXECUTED THE SAME.

WITNESS MY HAND AND OFFICIAL SEAL.

h-? 5 SHica AL
AN T Scuse & 1S
TS Cos
MY COMMISSION EXPIRES June |18 Q7 urcon vpnionie 1oty

STATE OF CALIFORNIA) o
COUNTY OF SAN DIEGO)

1985, BEFORE ME, THE UNDERSIGNED, A
FOR SAID srAYE. PERSONALLY APPEARED
D 4 i A

SA l CALIFORNIA'W‘RPORA"ON, THE
CORPORAHON rm\r EXECUTED THE WITHIN INSTRUMENT, KNOWN TO
ME ro BE THE PERSONS WHO EXECUTED THE WITHIN INSTRUMENT

F OF THE cnwom"on THEREIN NAMED, ALSO ACKNOW-
LEDBEu lo ME THAT SUCH CORPORATION EXECUTED THE WITHIN
INSTRUMENT PURSUANT TO ITS BY-LAWS OR A RESOLUTION OF ITS
BOARD OF DIRECTORS.

WITNESS MY HAND AND OFFICIAL SEAL.

s

STATE OF CALIFORNIA) oo
COUNTY OF SAN DIEGO)

on Ju , 3 ecrone me, THE  UNDERSIGNED. A
NOT LIC IN AND FOR SAID STaTE, el Y APPEARED

V. ECHTEL a0 Naniey b. 23 B

M ’wl
A e 51 DT

aEB‘Ec'nvsl.v ofm“'vasv—marcms .
RATION THAT EXECUTED
THE-WITHIN- TRSTRUMERT, -KROWN TO ME T BE THE PERSONS WHO
EXECUTED THE WITHIN INSTRUMENT ON BEHALF OF THE CORPORA-
TION THEREIN NAMED, ALSO ACKNOWLEDGED TO ME THAT SUCH

CORPORATION EXECUTED THE WITHIN INSTRUMENT PURSUANT TO
ITS BY-LAWS OR A RESOLUTION OF ITS BOARD OF DIRECTORS.

WITNESS MY HAND AND OFFICIAL SEAL.

expIRESs _ /(- 5—77

NOTARY P ANG’ FOR SAID STATE 0wy haarh
o LT
Lad EXPIRES P’l#z GO A% Dreen t”“';'-:,
7 .

TRACT NO. 265

SHEET 2

OF 8 SHEETS

GRADING PLAN NO. £5-992
CALIF COORD INDEX _352-1703

SMTM _265
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MAP No._11640

THE MC INTIRE GROUP

e

FOUNO. 2*IRON PIPE WITH DISC

SAN MARCOS TRACT NO. 265

PROCEDURE OF SURVEY & INDEX MAP

48
POUND SPIKE & TAG x!
MARKED "R C.E 18752 N K3
N0 geCORD -Accelren h
- AS £ ENCINITAS ROAD N FOUND 3a® IRON PIPE WITH.
FOUND 34" IRON P/P PER MAP 9171 g OISC MARKEO "RCE. 16892*
WITH 0I5¢ S}gg S PER PM. 976/

BRI

P.M. 3309

M 3309 ~ ACCEPTED AS SW. N 93 o4
NER PARCEL 120 I309 o S gy p
lzlel e e
s carees busoon | SR AR oETAL 4"
100007 (00009 (0020 (358.269 X
5814 N Py
IND 34" 1RON PIPE W,
e A o) rmpeez NG
3 2D 3 A
. §§§E PM. 12513 ‘85 = PAR |
Lasrid B T Y| 3208 ge "
NG RECORD ~ACCEPTED 46 50U [T A2 A |
S G = ot osoror S I G
AFERS T) B ORICINAL CoRVER SLY, FER I 1251 R .
AL THOUGH RETAGGED “L.5.439/" E = § E
@ < "
N L < B
2 N ™
2 -~ M - ~
~ @ § N N 3
5 S S P.M. 9751 N o
e} E_ < % N N N
B . o R SNE oo v seon PIFE T I /A
= § oy NIE DISC STAMPED RCE I b o
m o 38 S & PER PM.9761
3 bt ¥ 8 D o
= & 3 N S arw
S ¥ w184
= s 5§ g N = DTS o o
= S Es & b & o\ [ ==an
= u ge 3id 718
oe® ey )4 [FOUND SPIKE & TAG STAMPED
£ & SRE s Rt 15753~ FER MAPNE
FOUND e* STEEL PIN ON 2 @ 58 o s
CENTERLINE 0.24° NWLY gls g
OF EC. PER MAP 9171 5 & DETAIL ‘4
s
3 20 ‘g
10.00. \ ot 2
o #  POR N/W 14 SEC 17 &|% $
e 303

75\’5‘,39'/5'W T.12 5, R.3W. SB.M.

3

FOUND 1* IRON PIPE - NOTAG
PER PM. 3309

= INDICATES SHEET LIMITS
@ INOICATES SHEET NUMBER

SHEET 3 OF & SHEETS

LEGEND

®..... INDICATES FOUND MONUMENT AS NOTEO HEREON.

O\ .. INDICATES FOUNO 2" IRON PIPE WITH NAIL , NO TAG,
NO RECORD, ACCEPTED AS SOUTHEAST CORNER OF
PARCEL 4 OF PM. 3309, RESET WITH 2"%24"IRON PIPE
WITH DISC STAMPED "RC.E. 22312*.

A..... INDICATES SET 3/a“x 18" IRON PIPE WITH DISC STAMPEO
“RCE 223/2°.

O..../INOICATES SET 2"x 24 IRON PIPE WITH DISC STAMPED

2 312

C).... INDICATES SET STREET SURVEY MONUMENT STAMPED
RCEZ2312* PER SORSD. M-10

LU LLINDICATES ABUTTER'S RIGHT OF ACCESS REL.
ANO WAIVED
£ YINDICATES RECORD DISTANCE PER PM. 3309.
INDICATES

«©——- INDICATES CITY/COUNTY BOUNDARY LINE

UNLESS SHOWN OTHERWISE ¢

A 3fa"x 18" IRON PIPE WITH DISC STAMPED “RC.E 223/12"

WILL BE SET AT ALL REAR LOT CORNERS. FRONT LOT

CORNERS WILL BE SET WITH LEAD AND OISC STAMPED

RCE 22312" SET IN THE GUITER ON A4 .00’ (FOOT) OFFSET
FROM THE PROPERTY LINE ON A PROLONGATION

OF THE LOT LINE OR RADIAL TO POINT OF CURVE. WIIERE

OISC STAMPED "R.C.E. 223/12" WILL BE SET AT THE TRUE

LOT CORNER (SEE DEFERRED MONUMENTATION CERTIFICATE

ON SHEET 1).

O©....INDICATES SET LEAD AND DISC STAMPED “RCE. 223/2" SET
IN THE GUTTER AT AN 100 OFFSET FROM THE PROPERTY
AT RIGHT ANGLES OR RADIAL TO THE POINT OF CURVE.

BASIS OF BEARINGS

THE BASIS OF BEARINGS FOR THIS MAP 1S A PORTION
OF THE WEST LINE OF PARCEL | OF PARCEL MAP 9761
1€ NOUSZIW

NOTES

TOTAL NUMBER OF LOTS + 172

BEGINNING LOT N2 [/ ENDING LOT N2 (72

TOTAL AREA: 34.323 ACRES

OPEN SPACE LOT: 172

ALL DISTANCES AND/OR STREET WIDTHS SHOWN WITHOUT
DECIMALS REPRENT THAT DISTANCE TO ZERO
HUNORETHS.

GRADING PLAN NO. 85-392
CALIF COORD. INDEX _352-1703

SMTM_265






MAP No._ 11640

TABULATED DATA
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MAP No._ 11640
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SHEET & OF & SHEETS

SAN MARCOS TRACT NO. 265
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LANDSCAPE COMMITTEE CHAIARPERSON
PREMILIARY REPORT ON COMMON AREA SLOPE MOVEMENT BEHIND UNIT #139

UNITS SURROUNDING SLOPE DAMAGE

A critical corner in our common area slopes exists in the western section of Las Brisas Pacificas. This
slope includes lower-level units 138 and 139. The units at the top of this slope include units 128, 129
130, 131, 132, and 133. These homes, including their rear patios, do have a lot of weight bearing and
rain and waterflow on their rear slopes facing units 138 and 139.

A movement in the slope measuring more than thirty-five feet in length, about eighteen inches plus in
depth, and about a foot in width has occurred about one halfway above unit 139, and angling down to
its retaining wall. This movement of earth has caused a buildup of soil between the ditch and the wall,
placing added pressure on the existing wall. All measurements in this report are approximate.

BACKGROUND AND HISTORY

Many of the units cited have had considerable owner turnover during the past five years. Unit 139 has
been sold three times during the last eight years, so the history of the construction of the wall is vague.

About three years ago, there was an episode of soil runoff over the wall of unit 139. The existing Board,
at that time, took steps to repair the damage, and take corrective measures so that it would not occur
again.

The new slope movement, which created the subject ditch, was discovered by the Green Horizons
gardener, and reported to his superior Santos Cruz. | was then contacted by the Santos, and visited the
site. This occurred on Thursday, April 27, 2023. The President of the Board was notified immediately.

The wall behind unit 139 varies in height ranging from about two feet to five feet in height. There are
several round drain holes at the bottom of the wall, and many drainage holes throughout the patio down
both sides of the yard, and continuing to the curb at the roadside.

There is an indication that a French drain was installed on the top of the wall to help relieve the water
pressure that drains down to the wall. Where this French drain allows the water to escape is not known.

How effective this French drain and the lower drain at the bottom of the wall is to drain excess water
from behind the wall is not known.

IMMEDIATE SOLUTION

Contact an independent soil engineer, or possibly two, to determine the cause of the soil movement and
the effectiveness of the drain system to relieve the water pressure behind the wall.

The Board of Directors will examine their report, and keeping the homeowners informed, determine the
action to take place. Green Horizons has been instructed to keep sprinkler water and rainwater from this
damaged area until it is repaired. A plastic covering tied down will allow us to water above the damaged
area and on both sides of this area, as well as the rest of the western section. Early Monday morning,
May 1, | contacted Santos Cruz, and instructed him to cover the area with plastic because of the rain
forecast.

There is concern of a lack of knowledge of how effective the rear wall of unit 139 will be in preventing
further movement of the soil and possible damage to the wall. In such cases, the wall height exceeds
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three feet, which under old standards, would constitute a retaining wall requiring specific footings and
rebar usage to effectively hold back the soil.

ADDITIONAL WORK REQUIRED TO THE SLOPE AREA

There is a star pine that is very tall and leaning, that should be cut down and removed. This has been an
ongoing concern to homeowners in that area. Union Tree will be contacted to get an estimate of the
cost, and this will require Board approval.

There are significant areas near the top of the slopes behind units 128, 129 130, 131, 132, and 133 that
require cleanup and replanting of ground cover. This can be done by the Green Horizons work crew.

This activity can begin immediately , and utilize homeowners’ water to assist in keeping this new ground
cover wet without causing overwatering of the slope. The estimated cost of these plants should not
exceed $500.00, and all will be drought resistant plants. This additional work was part of the plan for the
Slope Repair and Plant Replacement program that now exists.

POSSIBLE SLOPE DAMAGE REPAIR

Once the report is received from the engineer, and the Board of Directors has had an opportunity to
review the report and coordinate with the homeowners involved, corrective action can proceed.

This action should include reshaping of the slope grade so that the slope contact with the retaining wall
is at a much lower level. The movement of soil and the filling of the ditch needs to be properly
compacted to aid in its stability.

The drainage system that now exists behind the wall needs to be reviewed and recommended changes
take place, including the French drain.

The final grade of the slope should be smooth and end up lower as it runs in contact with the retaining
wall that now exists. This will provide additional space between the slope top and the wall height to
help aid drainage and prevent overflow of water and mud. This may require the use of small earth-
moving equipment to be involved. Once the work is completed, the new grated area needs to be
replanted.

Respectfully,

Kent Berchiolli
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M Gmail Cathi Berchiolli <cathiberchiolli@gmail.com>

Meeting to discuss slope remediation, 08/10/2023
1 message

Brian Woods <oakhurstmanagement@gmail.com>
To: Kent <cathiberchiolli@gmail.com>

Cc: Judith Preston <judith.anne.preston@gmail.com>

Thu, Aug 10, 2023 at 7:37 PM
Hi Kent

It was a pleasure to meet you this morning at Judith’s property.

FYI and as mentioned this morning, | graduated in Civil Engineering in 1974 and spent my entire 40 year career involved
in building infrastructure projects.

I have attached a couple of articles that explain in some detail the various causes of a slope failure and the various
options to remedy the problem.

It is my opinion that the likely cause of the slope failure on this site is a “Rotational failure”. The articles explain this type of
failure in more detail. | assume your geologist came to the same conclusion?

With regards to the most economic solution to this problem, my suggestion is to replace the slipped material with free
draining material ie 1.5 inch single size gravel, which will reduce the build up of pore water pressure. Please see this
recommendation in the 2nd article, item 1.1.5

I trust the aforementioned and enclosures are of interest and will help in the preparation of your report.

Please note | am returning to the U.K. on 16th August returning back to La Costa on 26th September.

Should you require any further help or assistance please don't hesitate to ask.

https://expertcivil.com/slope-failure/
https://theconstructor.org/geotechnical/slope-stabilization-methods-classification-construction/47087/

Kind regards

Brian Woods

Sent from my iPhone
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            1                       KENT BERCHIOLLI,



            2                      sworn as a witness,



            3                     testified as follows:



            4



            5



            6                         EXAMINATION



            7           THE COURT REPORTER:  My name is Yvonne



            8  Whitefield.  I am a California Certified Shorthand



            9  Reporter.  My CSR license number is 5556.



           10  BY MR. ALEXANDER:



           11      Q.   Good morning, Mr. Berchiolli.  My name is Vasko



           12  Alexander.  I'm counsel for plaintiff, Jill Mann, in the



           13  Mann versus Las Brisas HOA matter.  I have introduced



           14  myself off the record.



           15           Is it okay if I call you Kent moving forward?



           16      A.   Yes.  Kent?  Okay.



           17      Q.   Is it okay if everyone called you Kent?



           18      A.   Yes.



           19      Q.   You can refer to me as my first name, Vasko.



           20  That will make it easier for everyone.



           21           Are you represented by counsel today, Kent?



           22      A.   I'm sorry.  Am I what?



           23      Q.   Are you being represented by counsel today?



           24      A.   No.  I don't think so, no.  No.  Nobody here that



           25  will prep me or talk to me.
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            1      Q.   Off the record you indicated you might be a



            2  little bit hard of hearing.  Can you explain to us what



            3  condition you have and how well your hearing is?



            4      A.   You want my history of my time here or you want



            5  how I feel now?



            6      Q.   No, no.  You indicated that you have hearing



            7  issues.



            8      A.   Yes.  I have my -- I have a bone spur in my right



            9  ear that's blocked my hearing and a little bit of my



           10  balance.  I had it for quite a few years and it hasn't



           11  gotten better.  I do have hearing aids that are provided



           12  by the VA.  Unfortunately right now, my right hearing aid



           13  wasn't functioning properly, so it's out for repair and I



           14  haven't gotten it back yet.



           15           So I'm operating on one hearing aid on my left



           16  side.  I hear pretty good out of my left side, but my



           17  right side, sometimes I don't understand the question, but



           18  be patient and I'll ask you to repeat it.



           19      Q.   I appreciate that.  And I will try to speak



           20  slowly and clearly to the best of my ability.  If you have



           21  any issue understanding the question or hearing it, let me



           22  know.  We're going to repeat it or I might ask Yvonne, our



           23  court reporter, to read back the question and we'll move



           24  from there.



           25      A.   Okay.
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            1      Q.   Are you okay with being able to read whatever is



            2  on the computer screen in front of you?



            3      A.   Yes.  I can read.



            4      Q.   Okay.  Great.  I'm going to be sharing some



            5  documents with everyone today which we're going to mark as



            6  exhibits, and I believe Mr. Combs is also going to be



            7  doing that.



            8           And what we're going to do is we're going to



            9  present those documents on the screen and try to make them



           10  as legible as possible for you.  If you have any issue



           11  with that, let us know.  We'll find a solution.  But we're



           12  going to get through the deposition in a matter that's



           13  comfortable for you and for everybody else as well.



           14           Does that sound fair?



           15      A.   Yes.  I've written over the time this has taken



           16  place.  I have written a lot.  My file is about two inches



           17  thick.  So I may not totally recognize it right away, but



           18  I'm sure if you're reading it from the Breeze or from some



           19  other publication, that's correct.



           20      Q.   Now, have you had your deposition taken before?



           21      A.   Have I had my --



           22      Q.   Your deposition.  Have you been deposed before?



           23      A.   No.



           24      Q.   This is your first time?



           25      A.   Yes.
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            1      Q.   And what we like to do is provide what we call



            2  admonitions at the beginning of the deposition.  We have



            3  already done some of those with respect to your hearing



            4  and your eyesight.



            5           But you were sworn as if you're sworn in court.



            6  So we expect for you to tell the truth and be truthful in



            7  all your responses today --



            8      A.   Of course.



            9      Q.   -- as if you're testifying in court.  Now, of



           10  course, the setting is a little more casual.  And what I



           11  will say is if you need to take a break, let us know.



           12  This is not a marathon, you know.  It's not a sprint.



           13  It's none of that.



           14           It's a conversation between all of us and if you



           15  need to take a break, just let me know.  We're going to



           16  pause for five, ten minutes and proceed after that.  My



           17  only request is that we finish whatever response you were



           18  giving or answer the question that's pending before we



           19  take a break, okay?



           20      A.   Okay.



           21      Q.   Other than that, you know, if you need to step



           22  out, no problem.  We're also looking for, as I said, the



           23  truth of your statements and what you believe to be the



           24  truth.  To that extent, I don't want you to guess.  So if



           25  you have a guess, we don't want to hear about that.
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            1           But if you have an estimate of a fact, that's



            2  okay.  So it's okay to estimate things; not okay to make



            3  guesses.  And you understand the difference between a



            4  guess and an estimate, correct?



            5      A.   Yes.



            6      Q.   Okay.  Great.  So far you've done great with



            7  waiting for me to complete my question before providing a



            8  response.  And it's important to keep that practice



            9  between all of us so that we have a clean record.



           10           Our court reporter, Yvonne, is taking down every



           11  word that is being said.  And it makes her job a lot



           12  easier if we extend each other the professional courtesy



           13  of waiting for the other person to finish before



           14  responding even if you anticipate the question and know



           15  what the answer is going to be already.



           16           So I appreciate that.  And I think that's a fair



           17  way to proceed.  Would you agree with me?



           18      A.   I understand that.



           19      Q.   You understand that.  Okay.  Great.



           20           Our court reporter cannot take down body



           21  responses.  Only verbal responses are being recorded.  So



           22  if you have a response, please make it a verbal response.



           23  Sound good?



           24      A.   Yeah.  Verbal.  I understand that.



           25      Q.   Okay.  One last thing, are you under the
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            1  influence of any substance that may impair your ability to



            2  provide us with your best deposition testimony today?



            3      A.   No, I'm not.



            4      Q.   Okay.  Great.  For the record, can you please



            5  provide us with your full name?



            6      A.   I'm sorry.  Say that again.



            7      Q.   Can you please provide us your full name for the



            8  record?



            9      A.   Kent Berchiolli.



           10      Q.   And how do you spell your last name?



           11      A.   B, as in boy, E-R-C-H-I-O-L-L-I.



           12      Q.   And Kent, where do you currently reside?



           13      A.   Right now I reside here in Las Brisas, unit 34.



           14      Q.   Your full address, please.



           15      A.   2010 West San Marcos Boulevard, unit 34, San



           16  Marcos, California 92078.



           17      Q.   And does anybody else reside with you at that



           18  address?



           19      A.   My wife, yes.  Cathi.



           20      Q.   She shares your last name?



           21      A.   Berchiolli.



           22      Q.   And how long have you lived at your current



           23  residence?



           24      A.   In the present residence since 2007.  June of



           25  2007 is when I moved in.
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            1      Q.   And has that been continuous?



            2      A.   I'm sorry.  Say that again.



            3      Q.   Have you continually lived at that residence



            4  since 2007?



            5      A.   Yes.



            6      Q.   Have you ever rented out the residence to anybody



            7  else?



            8      A.   No.



            9      Q.   Prior to 2007, what was your residence?



           10      A.   I lived in Carlsbad for 30 years.  You want that



           11  address?



           12      Q.   No.  That's okay.  The city is enough.  I



           13  appreciate it.



           14           Now, let's get into your formal education a



           15  little bit.  What is the highest formal education you have



           16  obtained?



           17      A.   I'm sorry.  Say that again.



           18      Q.   With respect to your education background --



           19      A.   Yes.



           20      Q.   -- formal education, what is the highest degree



           21  you have obtained?



           22      A.   I have an AA degree from New York University, two



           23  years of college.  I probably have gone the equivalent of



           24  four years, but I never pursued my -- to get my Bachelor.



           25      Q.   And what year did you obtain that?
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            1      A.   I graduated in '57, 1957.



            2      Q.   And after you graduated from New York in 1957,



            3  what was your next occupation?



            4      A.   I was admitted into flight training with the



            5  Marine Corps, Pensacola, Florida.  I got my wings after 18



            6  months.  I was a fighter pilot with the Marine Corps for



            7  about 12 years.  1967 is when I left the military.



            8      Q.   Was that an honorable discharge?



            9      A.   Was it what?



           10      Q.   What kind of discharge did you receive from the



           11  military?



           12      A.   An honorary discharge.



           13      Q.   And after 1967, what was your next occupation?



           14      A.   I was a landscape contractor, a licensed



           15  landscape contractor in California from '67 until about



           16  '72.  The company was Saddleback Valley Landscape Company.



           17  I was the owner.  After that, I decided to get into the



           18  wholesale nursery division of the nursery.



           19           And I applied and it was accepted by a company



           20  called Select Nursery, one of the largest in the United



           21  States.  And I was customer service for about six months.



           22  And then I went on the road as an outside salesman for



           23  maybe 10 years or 12 years.



           24           I was a very successful salesman, ameliorated all



           25  the salesmen.  So they promoted me at the end of that
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            1  time.  I was a sales manager.  The company in the meantime



            2  was sold to Amfac Nurseries, which was a large corporation



            3  out of Hawaii.  I stayed on and I was sales manager.



            4           And then that company was bought by a company --



            5  a person, a lawyer, called Flynn Rainbow Nurseries.  Don



            6  Flynn was his name.  And I stayed on as a sales manager



            7  for a couple years.  Then I became general manager as



            8  well.



            9      Q.   What year was that when you became general



           10  manager?



           11      A.   I would say probably 1990, '92.



           12      Q.   And when you became general manager, what were



           13  your duties as a general manager there?



           14      A.   Well, Flynn Rainbow Nurseries turned out was a



           15  large wholesale nursery, one of the largest in the



           16  country.  We shipped plants nationwide to a lot of



           17  different customers.  I had about 20 salesmen that worked



           18  for me.  The company was about 600 people employed.



           19           And so this was not a small company.  We averaged



           20  about $20 million a year and I pretty much ran the sales



           21  department.  I had an accountant, but I also ran the



           22  administrative details as well as production.



           23           So I'm well-qualified in the wholesale nursery



           24  and selling to landscapers and people like Home Depot and



           25  Lowe's and companies like that.
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            1      Q.   When you would sell to landscapers and Home Depot



            2  and Lowe's and some of the customers you just identified,



            3  would they approach you with questions regarding the types



            4  of soil that they might be trying to plant in, or what



            5  kind of issues would they raise to you?



            6      A.   Are you talking about the time I was a



            7  landscaper?



            8      Q.   Yes.



            9      A.   I was operating out of, let's see -- city of San



           10  Juan Capistrano was where I lived and my office was there



           11  in my house.  I had a lot of workers working for me.  Most



           12  of them ironically were Marines out of El Toro, Marine



           13  Corps, Air Station El Toro.  And I got to know them and I



           14  liked their work ethic, so they were my employees.



           15           I did okay except that I realized that the real



           16  money was in the wholesale end of the business.  So that's



           17  why I made my switch in 19 -- about 1972, I made my



           18  switch.



           19      Q.   And when you made the switch and you were selling



           20  nursery products to your customers such as Lowe's and Home



           21  Depot and landscapers, did you ever have to sell nursery



           22  products that you knew were going to be applied to a



           23  slope?



           24      A.   Oh, yeah.  We had -- our main nursery location



           25  was in Rainbow, California.  We had about 265 acres and
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            1  there was a lot of slopes on it because we were on the



            2  foot of a mountain.



            3           And so the grading of the slopes was done while I



            4  was there.  Mostly when I was a sales rep.  And then a lot



            5  of the plants -- we laid the slopes, so we could put more



            6  plants on them.  This was not -- I don't know how familiar



            7  you are with wholesale nurseries, but this was a big one.



            8  Probably in the top ten of the country.



            9      Q.   Okay.  From your experience, what is the purpose



           10  of planting vegetation on slopes?



           11      A.   Well, I think I know about slopes.  I wouldn't



           12  say I was an expert or a geologist, but I certainly had a



           13  lot of experience with the slopes.  We got a lot of rain



           14  in Rainbow and slopes were always a concern that they were



           15  going to hold, which they did.



           16           So I do have -- I can look at a slope and pretty



           17  much tell if it's stable or not.



           18      Q.   Based off of what?



           19      A.   I'm sorry?



           20      Q.   How would you be able to look at a slope and



           21  determine if it's stable?



           22      A.   Well, what kind of vegetation is on it, what is



           23  the gradient of the slope, particularly the portion where



           24  it ends to make sure that rainfall will flow and drain



           25  from the slope.
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            1      Q.   Okay.  Are there any particular plants that you



            2  would avoid planting on a slope?



            3      A.   Well, there's quite a few different plants.



            4  Mostly plants that you put on a slope need to be drought



            5  tolerant so you don't have to water them that much.  And



            6  ground covers are okay, but the trouble with ground covers



            7  is they don't always last.



            8           And so shrubs and ground covers is usually a



            9  combination.  The ground covers sometimes can be flowering



           10  to make it more attractive, but we really weren't



           11  interested in that while we were in the nursery business.



           12      Q.   From your experience, if a slope does not have



           13  any vegetation on it, would that slope be more or less



           14  stable than one with vegetation on it?



           15      A.   I'm not sure of what your question was.  If I



           16  look at a slope -- well, the first time I arrived here and



           17  met Jill, she had asked me to look at the watering and --



           18  our sprinkler system was overwatering a little bit.  So I



           19  had Green Horizon, who is a landscaper maintenance people



           20  who worked for me, I had them move the sprinklers so that



           21  her patio wouldn't get too wet.



           22           Sometimes when there's wind blowing, you can't



           23  help it, but in this case we could adjust it.



           24      Q.   Okay.  We'll get to that in a minute.



           25           But my question was a little broader than that.
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            1  From your experience with landscaping and being in the



            2  wholesale nursery business, if you were to look at a slope



            3  that did not have any vegetation on it, what would be your



            4  opinion of that slope?



            5      A.   If I looked at a slope and it didn't look stable?



            6      Q.   No.  If it had no vegetation on it.



            7      A.   I'm sorry.  Say that again.



            8      Q.   If the slope was barren and had no vegetation at



            9  all, what would be your opinion of such a slope?



           10      A.   I would be concerned about it.  I would worry



           11  that it wouldn't run.  You know, sprinklers that water



           12  plants sometimes will water a slope as well.  So



           13  sprinklers break.  So I would be concerned about a slope



           14  that had no plants on it, yes.  I would be.



           15      Q.   Now, you established your work experience up to



           16  1982.  What did you do after 1982 when you became a



           17  general manager that year?



           18      A.   Well, I was a salesman -- after my six months as



           19  customer service, I was given a territory and I was fairly



           20  successful in selling.  So I stayed with that because the



           21  money was good.



           22           And then if you're a good salesman, usually



           23  people, management starts looking at you to be a manager



           24  and they offered me a manager's job, sales manager's job.



           25  And so I took it.  I was a sales manager for a number of
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            1  years.



            2           And then when Flynn Rainbow -- when Don Flynn



            3  bought Flynn Rainbow, he had no knowledge of nursery.  So



            4  he surrounded himself with people like myself and others



            5  who had background in that so we could help him.  And so



            6  because of that, he gave us ownership in the company as



            7  well.



            8           All of us had ownership in the company.  There



            9  was about three of us.  We were on the board of directors.



           10  I became the general manager as well as being responsible



           11  mostly for sales.  But because the general manager kind of



           12  runs things, I became knowledgeable in the production and



           13  in the administration as well.



           14      Q.   And was in 1992 when that happened?



           15      A.   Yeah.  About '92, yes.  Yeah, '92, '93, like



           16  that.



           17      Q.   For how long afterwards did you hold that



           18  position?



           19      A.   I held it until it was sold.  We ended up



           20  selling.  The owner wanted to sell to a larger nursery



           21  called Hines Nursery in 1999 or 2000, right around then.



           22  And Hines knew of me and they wanted me to stay on.  So I



           23  stayed on as a regional sales manager for Hines.



           24           It was a bigger company than ours.  I stayed with



           25  them for about three years.  And then I was -- I didn't
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            1  think they were giving me enough responsibility, so I got



            2  out.  I resigned, kind of retired for a couple years, then



            3  realized I missed it.  So I joined several other



            4  companies.  One was Village Nurseries and the other one



            5  was Miramar Wholesale Nursery.  And I was sales manager



            6  with them or regional sales manager with Village.



            7           And then I was reaching the age of about 75 or 74



            8  and decided it was time for me to retire and I did.



            9      Q.   So final retirement, what year was that?



           10      A.   What year was that?



           11      Q.   Yeah.



           12      A.   I wish I could remember exactly when it was.  I



           13  would say probably mid-'70s, '74.  I mean -- I'm sorry.



           14  My age was 74.  Probably I resigned 2000 -- about when I



           15  moved in here.



           16      Q.   So roughly around 2006, 2007?



           17      A.   Yeah.  Yeah.  I think I did work with the Village



           18  Nurseries for longer than that.  I remember telling the



           19  owner that did he know how old I was and he said, I do.



           20  And I said, Well, I think it's time for me to step down.



           21           So I did and I was in my 70s at the time.



           22      Q.   Okay.  But you didn't really retire, did you?



           23      A.   No, I didn't.  When we moved in here, 2007, I was



           24  interested in the board, but I did not do anything for



           25  about a year.  And then I joined -- ran for the board and
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            1  was elected and I was a secretary for about a year and a



            2  half, two years.



            3           And then the president wanted to resign.  So



            4  Bonnie Jackson, she quit and I took over as president.



            5  And I was the president of the board from 2011 to 2017, at



            6  which time I was reelected.  And I wanted to continue



            7  being president, but Las Brisas has a policy where the



            8  directors decide who is going to be president, and they



            9  wanted a change.



           10           So I resigned because I wasn't happy with the



           11  change.  I was going to be secretary again.  And so I



           12  resigned and stayed that way for four years, from 2018 to



           13  2021.  I didn't do anything.  I wasn't on the board and I



           14  wasn't in landscaping.



           15           During the first eight years, I was in charge of



           16  the architectural committee and I was in charge of the



           17  landscape committee.  I was committee chairperson.



           18      Q.   Let me just clarify that.  Between 2011 and 2017,



           19  you were the president of the board, correct?



           20      A.   I was president of the board, yes.



           21      Q.   And you were also the chairman of the



           22  architectural design committee during that time period?



           23      A.   I'm sorry?



           24      Q.   Between 2011 and 2017, were you also the chairman



           25  for the architectural design committee?
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            1      A.   Yes.  And also for -- landscape chairperson as



            2  well.



            3      Q.   And that, again, is between 2011 and 2017,



            4  correct?



            5      A.   Yes, yes.



            6      Q.   Okay.  So let's break this down a little bit.



            7  Your duties as president, can you describe what your



            8  duties of president for the HOA board were?



            9      A.   As president, I ran the meetings.  I was involved



           10  in a lot of areas.  It's funny.  The pool regulations that



           11  are posted at the pool, I'm the one who had them written



           12  and had a community to approve them.  So I was a very



           13  involved president.  I was in a lot of things.  Mostly the



           14  landscape because I was familiar with landscaping.



           15           Of course, the architectural because the fellow



           16  who was architectural, Don Allen, he asked me if I would



           17  take it over and, of course, I did.



           18      Q.   So Don Allen was the chairman of the



           19  architectural design committee prior to your involvement?



           20      A.   He was the architectural committee chairperson



           21  for nine years, and I took it over, I think, in 2010 while



           22  I was on the board.



           23      Q.   Who else was part of the HOA board between 2011



           24  and 2017?



           25      A.   Who else was on the board?
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            1      Q.   Yes.



            2      A.   Well, several guys and several women.  Some of



            3  them still live here; some of them don't.  We have five



            4  members total.  They pretty much stayed with me.  A few of



            5  them changed.  One was a pool expert and I needed him to



            6  keep the pool going.  He stayed with me for a while and



            7  then he quit and I had to find somebody else that would



            8  work on it.



            9      Q.   And who was that?  Do you recall his name?



           10      A.   John McJunkin was the pool guy for several years



           11  and he was on the board as well.



           12      Q.   Do you recall anybody else who was on the board



           13  when you were the president?



           14      A.   Let me see if I can remember.  There was quite a



           15  few.  Let me think for a second.  I can't always remember



           16  the names, you know -- I can't always remember the names,



           17  but Mike Danilovic was on the board; Frank Helmlinger was



           18  on the board; Dick DeRosa was on the board at different



           19  times.  Some of them were on for two years, four years,



           20  six years.



           21           And so they kept changing.



           22      Q.   Do you recall if Sandra Camuchi was on the board?



           23      A.   Sandra Camuchi was on the board, but she wasn't



           24  the original treasurer.  The original treasurer when I was



           25  on board was a fellow named Jim Konugres.  He was the
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            1  treasurer.  He was excellent and then he decided to resign



            2  and she ran and became the president -- became the



            3  treasurer, the treasurer.



            4      Q.   How about Robin Hidner?



            5      A.   Robin -- I forget when Robin moved in, but I



            6  remember her partner.  He moved in first and then she



            7  became part of it.  Robin wasn't connected with the



            8  community as far as being on the board or a committee



            9  during the time I was president, no.



           10      Q.   Okay.  Thank you for that.



           11      A.   I think she became president after I resigned.



           12      Q.   Okay.  And that was in 2017?



           13      A.   No, no.  She became president much later than



           14  that.  I would say 2017 -- I was president again in the



           15  year 2022.  And then I resigned at the end of a year.  And



           16  I think shortly after that -- I don't know exactly when --



           17  she ran and became a member of the board.



           18      Q.   Okay.  And was Bill Katz a member of the board



           19  while you were president?



           20      A.   No.  Bill Katz was not a member of the board



           21  while I was president, no.  2011, 2017 he wasn't on the



           22  board.  And 2022, he wasn't on the board.  He was the



           23  president part of the time from 2018 to 2021.



           24           And he told me that he didn't want to run again,



           25  so I was concerned about who was going to be the
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            1  president.  He was a little concerned as well.  So I said,



            2  Well, maybe I'll run again and I did and was elected.  And



            3  I stayed on for 2022.  In January of 2023, I resigned



            4  partly because my hearing was deteriorating and I was



            5  having trouble hearing questions at board meetings.  That,



            6  plus I had a dispute with them on reserves as well.



            7      Q.   Okay.  What was the dispute you had regarding the



            8  reserves?



            9      A.   I'm sorry?



           10      Q.   You just mentioned that you had a dispute with



           11  the board regarding the reserves.  What was the dispute?



           12      A.   My dispute raised about the fact that they were



           13  thinking of installing solar paneling in the clubhouse and



           14  the pool and I was concerned because we hadn't set a



           15  reserve for this topic.



           16           And I didn't like taking reserves from other



           17  areas and using it for this.  So I had a dispute about



           18  that that bothered me, but I think primarily it was



           19  because of my hearing was deteriorating.  You know, I



           20  thought well, maybe one year is enough.  So I resigned.



           21      Q.   Okay.  We'll get to that.



           22      A.   I resigned in January of '23.



           23      Q.   I appreciate that clarification.  We'll get to



           24  the reserves in a little bit.  But before we get there, I



           25  want to ask you within your scope as the architect design
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            1  committee chair, what were your duties there?



            2      A.   As the architectural?



            3      Q.   Yes.  Architectural design committee chair, what



            4  were your duties?



            5      A.   In the architectural, we had rules and



            6  regulations written, which was written by the community,



            7  and changed frequently by a majority of the community



            8  vote.



            9           So I had to be very acquainted with that.  So if



           10  somebody wanted to work on a project at their house and it



           11  was a hardline type project, in other words, a patio



           12  cover, a wall, a patio floor, something hardline versus



           13  landscaping, they had to apply to me -- there was a form



           14  we had -- and get permission.  And they would do a drawing



           15  or a discussion or I would meet with them and go to their



           16  house and check it out.



           17           And then I would either approve it or disapprove



           18  it.  Most of the time we approved it with maybe some



           19  changes.  And I did that for nine years.  So I was --



           20  that's one of the busiest committees that there is because



           21  you're constantly involved with something.  The



           22  landscaping, I was landscaping chairperson for eleven



           23  years.  That's also busy.



           24           We had Green Horizons as the maintenance company.



           25  The first guy that worked there was a guy named Jaime.
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            1  Then Jaime quit Green Horizons and there was a new one



            2  called Luis Trinidad, so I worked with him.



            3           In both cases, both of those gentlemen had a head



            4  over them, which was Santos.  Santos Cruz was in charge of



            5  them and was a manager for Green Horizons.  So I've been



            6  familiar with him all during that time and I understand



            7  he's still the manager.



            8      Q.   Okay.  Let me just go back for a couple of



            9  statements you made.  You made a distinction with respect



           10  to the architectural design committee between hardline



           11  applications and landscape applications.  And you



           12  described to me the process for the hardline applications.



           13           Is it fair to say that the hardline applications



           14  deal with the actual residence of the homeowner versus any



           15  landscaping that homeowner may have?



           16      A.   Well, the landscaping we were -- Green Horizons



           17  (verbatim) was the employee that worked for Green



           18  Horizons.  But when he was on site working, I pretty much



           19  would meet with him in the morning, go over what he was



           20  going to do that day and make adjustments to it if I



           21  thought something was a priority.



           22           Otherwise, he would go about his business and do



           23  well.  And then he answered to Santos Cruz, who I was very



           24  familiar with in talking with and would call him quite



           25  frequently.
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            1           And so the homeowners got involved when we were



            2  working on the slope behind their house or below their



            3  house.  Usually I would talk to them and let them know



            4  that we're going to do something.  Then we would go about



            5  and do it whether it be adjustments to the sprinklers or



            6  planting of plants.



            7           I had a program called slope performance and plan



            8  replacement.  That was one of my terms that I used when we



            9  were working on slopes.



           10      Q.   When you were working on slopes, did you ask the



           11  owners' permission in order to do anything to the slopes



           12  anywhere in the Las Brisas HOA?



           13      A.   No, I didn't ask their permission, but I also



           14  kept them informed as to what I was doing so that,



           15  obviously, they're going to be staring at the slope while



           16  they live there and I wanted to make sure they were



           17  comfortable with what was happening.



           18           So I communicated with them, but did I get their



           19  permission?  No.



           20      Q.   Okay.  Is it your understanding at Las Brisas HOA



           21  there are two types of slopes?  One owned by the HOA and



           22  one privately owned.  Is that your understanding?



           23      A.   Yes.  It was -- when I first joined the



           24  community, there was about four or five people that were



           25  pretty much running things.  They weren't on the board,
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            1  but they did a lot of work.  Dominic Londino, Jim



            2  Konugres, Don Allen, Dick Caldwell, who still lives here,



            3  they did a lot of the work.



            4           They did the repair work.  We had a lot of



            5  volunteer people do work like that.



            6      Q.   Let me pause you there for a second.  What kind



            7  of repair work are you referring to?



            8      A.   It could be sprinkler adjustments; it could be



            9  painting of, like, the fences around the pool area,



           10  painting of the walls at the entrance to the clubhouse,



           11  the entrance to the community.  Anything that came up.  I



           12  mean, if there was a pool problem, usually one of those



           13  people were involved helping me work out the solutions



           14  and then we would proceed with it.



           15           When I joined the committee, it was made very,



           16  very definitely to me that the slopes was the



           17  responsibility of the community and that my job was to



           18  make sure that Green Horizons did their job correctly and



           19  that the sprinklers were working properly.



           20           A lot of the --



           21      Q.   When you say the slopes were the responsibility



           22  of the community, you're referring to the HOA, correct?



           23      A.   No.  I know about the slopes that are common area



           24  slopes.  The big slope behind the clubhouse, the ravine,



           25  those slopes are owned by everyone in the community.
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            1           I'm talking about mostly the other slopes.



            2  There's 94 slopes in this community.  We have a lot of



            3  slopes.  And we had a sprinkler system that crossed



            4  property lines.  In other words, when the owner put in the



            5  sprinkler system, he did not just put one for this home



            6  and one for this home.  If you want to turn on the



            7  sprinklers, probably it would water several homes, several



            8  slopes.



            9           And so -- and the sprinkler system always needed



           10  some repair.  They were getting old, valves would break,



           11  animals would fool around with the heads.  So they had to



           12  be repaired.  So a lot of the problems that would grow,



           13  would come up would be sprinkler related.



           14           There wasn't too many problems with slope



           15  problems, with slopes breaking down because they were



           16  covered with ground cover and some shrubs.  So if there



           17  was damage to a slope, it usually related to a sprinkler



           18  malfunctioning, like a pressure line leaking and the water



           19  would run down the slope causing a runoff of the soil,



           20  maybe some plants would go with it.



           21           In one case --



           22      Q.   Let me pause you there for a second.  Who would



           23  pay for those repairs?



           24      A.   All repairs were paid by the community.  We



           25  never, ever asked anybody to pay anything for repair of a
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            1  slope.



            2      Q.   And there was no differentiation between whether



            3  it's a private slope or one owned by the community,



            4  correct?



            5      A.   No.  In my mind and in the mind of the community,



            6  at least the people I knew, the slopes were to be



            7  maintained and controlled by the community.



            8           My job was to make sure that they looked good,



            9  they were functioning properly, that the sprinklers were



           10  working.  And it did not matter whether it was a community



           11  slope or a slope behind a house.



           12      Q.   Okay.  So when you say maintain the slopes, what



           13  is included in your definition of maintenance of slopes?



           14      A.   Replacing plants maybe that needed replacement,



           15  filling in bare spots; sprinkler coverage, making sure



           16  that the sprinklers covered properly and that they didn't



           17  overwater the patio of the homeowner below.



           18           It was pretty much a constant job maintaining



           19  that.



           20      Q.   Did maintenance include drainage of the slopes?



           21      A.   Doing what?



           22      Q.   Drainage, how the slopes drained.



           23      A.   Well, to a degree it did, of course, because



           24  usually that would relate to a sprinkler problem.  In



           25  other words, there was a leaking sprinkler and the water
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            1  was running too heavy in an area or slope was not being



            2  covered properly.



            3           So drainage came into it.  But all of the homes



            4  usually had a wall behind the home and the sprinklers --



            5  sometimes there was a drainage system that operated in



            6  connection with the wall; sometimes the water just -- when



            7  it was a heavy rain, just ran over the wall.



            8           And the homeowner's job, the way I used to



            9  explain it to them, was if the water goes beyond the wall



           10  or beyond the slope, it's your job to make sure that that



           11  water drains in a way that will not go under your house



           12  and would drain out to the front street.



           13           So all of the homes had drain pipes that were in



           14  the curbs that usually drained the home.  Very important.



           15      Q.   But if the water was on the other side of the



           16  wall where the slope is, that water is the HOA's



           17  responsibility, correct?



           18      A.   That's the way I knew it, yes.



           19      Q.   And who supplies the water to the sprinkler



           20  system?



           21      A.   Who supplies it?



           22      Q.   Correct.



           23      A.   The Vallecitos Water Company.



           24      Q.   And who pays for the water?



           25      A.   The community pays for it.
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            1      Q.   Does the community, or at least when you were



            2  president and involved in the architectural and the



            3  landscape committee, did the community control the amount



            4  of water that was introduced to the slopes through the



            5  sprinklers?



            6      A.   Well, usually myself and Green Horizons talking



            7  to each other, we pretty much controlled when we should



            8  water and how much we should water, how long we should



            9  have the sprinklers on.



           10           Usually Vallecitos, maybe during droughts, would



           11  tell us, You're only allowed to water twice a week or



           12  three times a week.  And we tried very hard to stay within



           13  that guideline.



           14           It was always an issue.  Water kept getting more



           15  expensive.  So it was always an issue overwatering or



           16  using too much water.  And sometimes there would be a leak



           17  because we had -- a little bit down in the ravine.  They



           18  were hard to find, the leaks.  So those leaks would drain



           19  water and we would spend more money on the water than we



           20  should.



           21           But usually Green Horizons was excellent on it.



           22  There was a committee that worked for Green Horizons who



           23  handled -- not a committee.  It was a section of Green



           24  Horizons that handled sprinkler problems.  And if it was a



           25  small problem like a breakage of a head, usually our
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            1  maintenance guy, Luis Trinidad, would take care of it.  If



            2  it was more involved with pressure lines or adding lines,



            3  then usually I would get ahold of Santos and Santos would



            4  get ahold of the sprinkler division of Green Horizons and



            5  they would repair it.



            6      Q.   Okay.



            7      A.   And we would pay for it.



            8      Q.   Yeah.  The HOA would pay for it?



            9      A.   We paid for all sprinkler problems.



           10      Q.   And who paid for the vegetation that was on the



           11  slopes -- that is on the slopes?



           12      A.   All of it was paid for by us, by Las Brisas.



           13  Most of the time when I was president or in charge --



           14  eleven years I was in charge of landscaping.  I pretty



           15  much ordered the plants.  Sometimes I even picked them up



           16  in my car if it was a small job.  Sometimes I had them



           17  delivered.  All of our plants -- most of our plants were



           18  bought from a company called Devil Mountain Nursery.  We



           19  had an account with them and I was able to charge the



           20  bill.



           21           And then I would tell Green Horizons, like, I



           22  needed 37 -- I want to plant some plants up there because



           23  there was some bare spots.  I would show them the area and



           24  I would tell them how many plants I was getting and when



           25  to be there and to make sure the day I wanted them to do

�

                                                                       34







            1  it, he was available to do it.



            2           If it was a big job and I needed an extra man, I



            3  would go to Santos and ask for an extra man and I would



            4  get board approval before I did that.  Usually Trinidad.



            5  Luis Trinidad worked five days a week.  And during the



            6  summer months, from spring, March to October, we had an



            7  extra man once a day -- one day a week that would help



            8  him.



            9           So I tried to schedule plantings on that one day



           10  he was available so it would be done quicker -- quickly



           11  and it would be two people.



           12      Q.   Now, you mentioned Green Horizons several times.



           13  Were there any other landscape vendors that were retained



           14  by Las Brisas HOA during your time as the president?



           15      A.   In the early days when I was president, sometimes



           16  -- like, for instance, on the main road coming into the



           17  community, there used to be some big pine trees on the



           18  east side of the ravine -- no -- yes, on the east side of



           19  the ravine.  And we took them out because they were



           20  dropping needles all over the place and requiring too much



           21  maintenance.



           22           I then got board approval to replace them with



           23  different trees.  And when the job was that big, usually I



           24  would tell Green Horizons that I'm going to do this and



           25  I'm going to hire a different firm to do it because we
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            1  don't have enough people -- you don't have enough people



            2  to do it and you don't have any equipment to do it.



            3           So I would hire a landscape contractor to do it



            4  or a gardener to do it and they would do it.  All of this



            5  would have to be submitted to the board ahead of time,



            6  approved by the board, the expenditures.  I would estimate



            7  what they were.  I would buy the plants from the nursery I



            8  wanted to buy them from.  Because of my nursery



            9  background, I had contact with a lot of nurseries.  I knew



           10  who grew things.  I knew where the best place was to buy



           11  plants and the cheapest and the best.



           12           And so -- but that portion of my work I was very



           13  qualified.



           14      Q.   Were the homeowners permitted to modify or change



           15  any of the plants that were planted on the slopes?



           16      A.   No.  Maybe as time went on and there was a person



           17  that had an uphill slope behind her.  They would kind of



           18  push me into letting them plant a few flowers along the



           19  edge of the wall for visual effects, for their benefit.



           20           Usually depending on the amount and what they



           21  planted, I would let them do that.



           22      Q.   Let me pause you there.  Let me pause you there.



           23      A.   Usually it was about a foot from the wall.



           24      Q.   Okay.  I appreciate that.  Under every instance



           25  from your experience, a homeowner would have to ask
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            1  permission prior to planting anything on the slopes; is



            2  that correct?



            3      A.   Absolutely.  Absolutely.  They weren't allowed to



            4  touch anything that was planted on the slope.  They



            5  obviously could complain about it.  Then I was very quick



            6  to listen to them and try to satisfy their concern.  And



            7  in most cases, I was able to; in some cases, not.



            8      Q.   Were homeowners permitted to turn off sprinklers?



            9      A.   No.  They had no control on sprinklers.



           10      Q.   Whether they're adding water or removing from the



           11  sprinklers, they had no control over it; is that correct?



           12      A.   Sprinklers that were on the slopes were



           13  controlled by -- well, it was Green Horizons, by us, Las



           14  Brisas.  We had -- I guess sometime in the past they were



           15  put in and they were getting old.  So sometimes there was



           16  adjustments that had to be made.  Some would complain that



           17  the sprinklers were going over the wall and wetting their



           18  patio.  So I would address that immediately and take care



           19  of it.



           20           As a matter of fact, I think that Jill was one of



           21  the ones that did complain about that and I took care of



           22  it.



           23      Q.   We'll get to that in a little bit.



           24           But were homeowners permitted to install drains



           25  on the slopes?
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            1      A.   People would talk about the wall, the wall would



            2  be flaking.  And they would say it's because it's too much



            3  water coming over the slope.  So we would adjust that.



            4           But, no.  Anything that happened from the wall up



            5  the slope or from the wall behind the slope would pretty



            6  much be up to the community.



            7      Q.   Up to the HOA, correct?



            8      A.   Yes.  We didn't put in -- we didn't -- at least I



            9  never put in a system like a French drain in anybody's



           10  yard.  I understand it was done in the home that Jill



           11  owns, but I never did that and I don't think I would do



           12  it.



           13      Q.   I understand that.  We'll get to Jill's specific



           14  home in a little bit.



           15           But just generally, it's your experience both as



           16  an HOA board president and as a member of the HOA that the



           17  homeowners cannot change anything on the slopes without



           18  prior permission from the HOA; is that right?



           19      A.   That's right.  With the exception of that area



           20  that I described, like one foot maybe, they weren't



           21  allowed -- they really weren't allowed to even climb up on



           22  slopes because I didn't want them to get hurt and I didn't



           23  want them to destroy any vegetation while they climbed up.



           24           The slopes were the responsibility of the



           25  community.  Every expense connected with the slope was
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            1  paid for by the HOA.



            2      Q.   And how far back in time does that practice go,



            3  from your knowledge?



            4      A.   When I got here, the people that I had mentioned



            5  earlier who were very heavily involved in volunteering,



            6  they pretty much let me know how that works, that the



            7  slopes are your responsibility, the community's



            8  responsibility and the HOA's responsibility rather.



            9           So I continued that practice.  I think it's been



           10  going on for 35 years.



           11      Q.   If there were any damages observed with respect



           12  to the slopes, would the HOA address those damages?



           13      A.   Absolutely, yeah.



           14      Q.   How would the HOA address those damages?



           15      A.   Well, sometimes Luis, the maintenance guy, we got



           16  into a routine that at 7:00, the first thing he would do



           17  is drive around the community and look for leaks in the



           18  sprinkler system, maybe broken pressure lines.



           19           You could see that by water running in the curb



           20  or water coming out the drain.  And it would be brought to



           21  my attention.  They had to have my approval to spend money



           22  on the sprinkler system.  I would get -- have them get me



           23  an estimate of what it would cost.  And then if it was a



           24  minor thing like a head change, the board would never even



           25  know about it.  We would just do it.  It had to be done.
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            1           If it was severe like a broken pressure line and



            2  the cost would be -- the cost would require the sprinkler



            3  division to work on it, I would get an estimate for what



            4  the cost would be and I would get the treasurer's



            5  approval.  And then the treasurer would get the board's



            6  approval if it was significant.



            7           Sometimes minor things, you don't get everybody



            8  involved.  It's just so minor, like changing a sprinkler



            9  head, that type of thing.



           10      Q.   What money would be used for those slope repairs?



           11      A.   I'm sorry?



           12      Q.   Let me ask the question a little differently.



           13           How would the HOA pay for those slope repairs?



           14      A.   Well, in the case of buying the plants, when I



           15  bought them from Devil Mountain, we had a charge account.



           16  So Devil Mountain would bill the HOA and the HOA would pay



           17  the bill.



           18           Sometimes in the early days I would buy the



           19  plants and I would submit the bill to the treasurer and I



           20  would say, you know, this has been pre-approved by the



           21  board, here is the bill.  And they would -- maybe two to



           22  three weeks later I would get a check.



           23      Q.   My question was a little more specific than that.



           24  I appreciate that background.



           25           But my question was, whenever anything was broken
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            1  on the slopes, whether it's the sprinkler system or any



            2  sort of planting that needs to be replaced, how would --



            3  what money would the HOA use to pay for that?



            4      A.   I would either observe the leak myself or I would



            5  be told about the leak by Green Horizons.  We would



            6  determine how it was going to be fixed and how much it



            7  would cost.  We would get an estimate.  That estimate



            8  would be given to the treasurer.



            9           The treasurer then would decide is that treasurer



           10  required to get board approval or was it minor in nature,



           11  and it had to be taken care of pretty quickly.



           12           The bills with Green Horizons -- Green Horizons



           13  would submit the bills to the HOA.  The bills usually



           14  didn't come to me at that point.  They would go strictly



           15  to the HOA.  The planting, if it was a charge at the



           16  nursery, it would be billed to the HOA.  If it was -- in



           17  the early days of me buying the plants, I would pay for



           18  them and I would then submit the bill to the treasurer.



           19           The time span was usually two to three weeks, I



           20  would get a check.



           21      Q.   Okay.  Did you ever observe the HOA use reserve



           22  funds, money from the reserve funds, to pay for repairs



           23  related to the slopes?



           24      A.   Sometimes if it was significant enough, reserves



           25  would have to be considered.  In the early days, the
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            1  treasurer we had, Jim Konugres, when I was president in



            2  most cases -- I think Sandra took over at the end of that



            3  -- Jim was very, very particular about the reserves.



            4  Reserves were sacred.  You didn't touch them unless it was



            5  an emergency and when you would have to take a reserve



            6  from a different topic and move it over to pay for the



            7  repairs, like if we were going to do a major swimming pool



            8  repair and there wasn't enough to do it, so the board then



            9  would decide what they were going to do.



           10           If it was significant enough in cost, we would



           11  get the community majority vote approval before we did it.



           12      Q.   Did that practice of treating the reserves as



           13  sacred change after there was a change in treasurers?



           14      A.   It definitely changed after 2017.  2018 to 2021,



           15  it changed in my mind even though I had nothing to do with



           16  it significantly.  They seemed to be able to use one



           17  reserve to move over to another area so they could get



           18  that project done.  It was done quite frequently.



           19           For that reason, I thought I wasn't comfortable



           20  with the reserve situation.



           21      Q.   Did you ever observe reserves after 2017 being



           22  used for slope repairs anywhere on the properties?



           23      A.   Oh, I'm sure it was.  Like, when we did the tree



           24  planting on the east side of the ravine, there usually was



           25  reserves for that.  And we tried very hard to stay within
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            1  reserves.



            2           Jim Konugres was actually a pain in the ass



            3  telling me, You got to stay within the reserves.  So I got



            4  in my mind that I had to -- when we had to break that



            5  reserve, like when we did the roads or something big like



            6  that or we found out, like, for instance, the sewer was



            7  our responsibility, the sewers we thought Vallecitos was



            8  in charge, but we were in charge of many so we had to



            9  scope them, we had no reserves for sewers because we



           10  thought it was somebody else's responsibility.



           11           So in that case, yes, we had all the reserves.



           12  This was considered in my mind an emergency that needed to



           13  be taken care of, we needed to know the conditions of the



           14  sewers.  And so we took reserves out of other areas to get



           15  it done.  And then at that point going forward, we started



           16  a reserve program which included sewers.



           17      Q.   Okay.  Is it fair to say that if the HOA



           18  perceived a repair that is under their responsibility,



           19  there are instances where the reserve money was used for



           20  those repairs; is that an accurate statement?



           21      A.   Yes.  Reserves -- sometimes if it was a small



           22  item, I'm not sure how it was taken care of.  But if it



           23  was a single item and fell under a reserve, the reserve



           24  was, I think, used in most cases.



           25           I pretty much left it up to the treasurer as to
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            1  where the money was going to come from.  My concern was



            2  how much it was going to cost and do we have money to do



            3  it.  Then if it was significant like maybe over $5,000, we



            4  sometimes would get a community vote because it was



            5  expensive.



            6           A couple of items that fall under that category



            7  of the sewers, when we repaired the roads, when we changed



            8  the pool -- the pool depth used to be -- started at three



            9  feet and went to seven feet deep -- we decided it would be



           10  much better to have it five foot all the way.  So we



           11  changed the pool depth so that five foot was the deepest



           12  so people would exercise standing on the ground and use



           13  the whole pool rather than have to stay -- use half the



           14  pool.



           15      Q.   Okay.  We've been going for about an hour.  So



           16  let's take a ten-minute break.  Let's come back at 11:20.



           17  Is that good, Craig?



           18           MR. COMBS:  That's fine with me.



           19           MR. ALEXANDER:  Okay.  We'll resume shortly.



           20  We're off record.



           21           (Recess taken from 11:07 a.m. until 11:21 a.m.)



           22  BY MR. ALEXANDER:



           23      Q.   Kent, we're back on the record.  You understand



           24  you're still under oath, correct?



           25      A.   I'm sorry.  Ask that again.
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            1      Q.   You understand you're still under oath?  You



            2  understand you're still testifying under oath?



            3      A.   Yes.  I am under oath.  I realize that.



            4      Q.   Yeah.  We're back on the record.



            5           Do you have an understanding that at some point,



            6  some homeowners asked permission to take control of their



            7  slopes from the HOA?



            8      A.   Not to take control, but there was always, I wish



            9  we had a shade tree here or a particular tree on a slope,



           10  it would be better if they didn't prune it as much so they



           11  get privacy, things like that, or is there any chance I



           12  can get more color on my slope.  That may be a question.



           13           Usually I tried to take care of the person that



           14  lived there.  My code, so to speak, was to make everybody



           15  happy that lived there and that this community is a good



           16  place to live for all of us and was.



           17      Q.   Is it still?  Is it still a good place to live?



           18      A.   I'm sorry?



           19      Q.   Is the community still a good place to live?



           20      A.   I think all this slope friction has arisen.  I



           21  would say, generally speaking, the people that don't have



           22  slopes are still happy; the people that have slope



           23  responsibility aren't quite as happy.



           24           And so I think that this is an item that is



           25  affecting the value of homes and it's affecting the resale
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            1  value and needs to be worked on a little bit better.



            2  That's my opinion.



            3      Q.   Understood.  Yeah.  And I asked just for your



            4  opinion.



            5           Let's get into Jill Mann's slope and the issue



            6  that brings us together today.  Do you have an



            7  understanding that in 2019, a French drain was installed



            8  at unit 139?



            9      A.   That's an interesting topic because when this



           10  recent runoff occurred, I called the treasurer and she



           11  said to me, Oh, that's where it happened before.  And I



           12  said, What are you talking about, because I had no



           13  knowledge that it ever happened.  There was no visual



           14  knowledge either.



           15           I talked to Jill and Jill was not aware of it



           16  happening in 2019 as well.  And I thought that this was an



           17  important issue because it might have been a warning of



           18  problems on that slope.



           19      Q.   Let me stop you right there for a second.  When



           20  you say that it had happened before, what is the "it" that



           21  you were referring to?



           22      A.   That there was a runoff, a small runoff on the



           23  slope pretty much in the same area that this one occurred,



           24  which would have been an indication to me, if I was in



           25  charge at that time -- and I wasn't -- that I would take a
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            1  look at it.  And the first thing you would do, of course,



            2  is repair any damage that was done and then I would



            3  probably plant some plants in that area to try to hold the



            4  slope in place.



            5           I don't think I would have recommended putting in



            6  a French drain only because I just didn't do those things.



            7  I didn't put drainage on the slopes.  The water would



            8  either -- either the homeowner would arrange how the water



            9  was going to flow and I would always tell them, you know,



           10  keep it away from your house and run it out to the front



           11  of your yard.  That's the primary thing.



           12           So in 2019 when the French drain was put in by



           13  the community and probably paid for by the community as



           14  well, I wouldn't have been a part of that.



           15      Q.   Okay.  You understand there was a slope failure



           16  at 139 in 2023, correct?



           17      A.   Yes.



           18      Q.   Do you know roughly what month in 2023 that



           19  happened?



           20      A.   I would say April.  March or April.



           21      Q.   Okay.  But by March or April of 2023, you were no



           22  longer involved with the board; is that correct?



           23      A.   I had no responsibility -- well, I still had the



           24  responsibility as the landscape maintenance man.  I asked



           25  somebody on the board if I can stay on or would I be
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            1  willing to stay on, and I said yes, I would.  I think they



            2  were happy that I was staying on.



            3      Q.   And how long into 2023 did you stay on as the



            4  landscape chairman?



            5      A.   Until I finished landscaping Jill's backyard,



            6  which I think was May, June of this year -- last year,



            7  '24.



            8      Q.   Okay.  So you remained in your position as



            9  landscape committee chairman through June of 2024,



           10  correct?



           11      A.   Yes.  Give or take a month, yes.  Roughly,



           12  though.



           13      Q.   Okay.  And how did you first hear about the slope



           14  failure at unit 139?



           15      A.   It was kind of interesting because I was at the



           16  clubhouse and I was walking out of the clubhouse and I



           17  looked over in that direction and there was two people



           18  putting a black canvas on her slope.  So I yelled at them,



           19  What are you guys doing?  And they said to come on over.



           20  So I drove over.



           21           And they said there was a leak here and we have a



           22  geologist that told us to put this cover on and that was



           23  all news to me.  I wasn't involved in it.  I was surprised



           24  that the board moves in that direction without talking to



           25  me first or at least notifying me first of what was
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            1  happening.



            2      Q.   Why was that a surprise to you?



            3      A.   Yes.



            4      Q.   Why was that a surprise to you that the board was



            5  moving --



            6      A.   My experience being in charge of the landscaping



            7  and being in charge of the landscaping at that time, I



            8  think I would be notified right away by either the



            9  homeowner or by somebody who noticed it, that there was a



           10  problem on the slope.  And, of course, I would then go



           11  over and look at it and decide how bad it is and what



           12  would it take to take care of it.



           13           Sometimes that notification would come from Green



           14  Horizons; sometimes the homeowner; sometimes my own visual



           15  looking at it, you know.



           16      Q.   And do you recall how long after the slope



           17  failure you found out about it?



           18      A.   I think the next day or same day, maybe.



           19  Probably the next day.



           20      Q.   Okay.  So fair to say within a 48-hour period?



           21      A.   Yeah.  But remember, I found out by seeing people



           22  on the slope putting a black tarp over it.  And that would



           23  have been a no-no, what are you doing on that slope, you



           24  know; you don't put tarps on a slope without my approval.



           25           But then I could see what the problem was.  They

�

                                                                       49







            1  said a geologist has instructed us to put this on the



            2  slope.  So there I was.  I was a spectator on what was



            3  going on.



            4      Q.   What was the condition of the slope when you



            5  observed it first?  In other words -- well, what was the



            6  condition of the slope at the point where it failed?



            7      A.   Before the damage to the slope, Jill had asked



            8  me, Come over to our house and look at the sprinklers,



            9  that they were overshooting and hitting our patio.  So



           10  that's the first time I went into her backyard while she



           11  was here and I met her.



           12           And I looked at the slope and the slope looked



           13  pretty good to me.  It was covered.  I could see after



           14  turning on the sprinklers -- I had turned on the



           15  sprinklers and we could see there was a problem.  So I



           16  think initially we adjusted the sprinklers so they



           17  wouldn't hit the patio.



           18           But then she called again shortly thereafter and



           19  said it's still happening and can we move the sprinklers



           20  up the hill a little bit.  And that is a normal thing for



           21  us to do because water runs downhill, so you don't have to



           22  have the sprinklers at the very edge of the wall.



           23           So we moved it up and I think we corrected the



           24  problem.



           25      Q.   And who paid for that repair to the sprinkler
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            1  location?



            2      A.   We did, the community did, the HOA did.



            3      Q.   Do you recall whether there were rain events



            4  between January and March of 2023?



            5      A.   It was a rainy season.  I thought it rained



            6  during the rainy season and I was surprised that the rain



            7  continued for quite a while.  I think even in '24 there



            8  was a lot of rain and the slope was covered with the black



            9  tarp.



           10           Green Horizons made sure they were covered.  And



           11  I would make sure that they did get it covered.



           12      Q.   That was after the slope had failed?



           13      A.   Yeah.  That was after the slope damage, yeah.



           14      Q.   Was there an instruction to Green Horizons to



           15  turn off the sprinklers during the rainy season in 2023?



           16      A.   To do what to the sprinklers?



           17      Q.   To turn them off.



           18      A.   Oh, yes, yeah.  I was told to put the tarp on and



           19  we decided how large that area should be that was covered



           20  with the tarp.  And then we were told that the sprinklers



           21  should be -- obviously, you're not going to water the



           22  tarp, so we would turn the sprinklers off and they



           23  adjusted the sprinkler system so that the rest of the area



           24  and surrounding areas would be watered, but not the tarp



           25  area.
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            1      Q.   But, again, that's after the slope had failed,



            2  correct?



            3      A.   Yes.



            4      Q.   Now, prior to the slope failure, my understanding



            5  is that there was rain between January and March of 2023,



            6  correct?



            7      A.   It was what?



            8      Q.   Rain.  It was raining.



            9      A.   Oh, yes.  Sure.  Of course.



           10      Q.   Yeah.  Was Green Horizons instructed by the HOA



           11  in January through March of 2023 to reduce or eliminate



           12  the water that's coming out of the sprinklers at the slope



           13  behind 139?



           14      A.   Now you're talking about before the slope ran?



           15      Q.   Correct.  Yes.



           16      A.   No.  The only thing -- we were called not by the



           17  HOA, but we were called by Jill.  I came over there.  I



           18  met her and twice we adjusted the sprinklers.  The first



           19  time we adjusted the heads and the second time we moved



           20  the sprinklers up the hill a little bit, but they were



           21  left on.



           22           The slope to me looked good.  I thought her



           23  backyard looked very good.



           24      Q.   Okay.  Okay.  I appreciate that clarification.



           25           Let's do this.  Let's see how this is going to
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            1  work out.  I'm going to mark Exhibit No. 1.



            2      A.   Are you asking me a question?



            3      Q.   Not yet.  Not yet.  Okay.  Can you see my screen?



            4      A.   Very, very -- actually, I have macular



            5  degeneration in my left eye.  It's almost totally blind.



            6  So my right eye is fine, but unfortunately my left eye



            7  gets involved.



            8           I cannot read what's on the screen.



            9      Q.   Okay.  I'll do this.  Just for the record, I'm



           10  marking Exhibit 1, which is Bates stamped LBF 1941 through



           11  1944.



           12           And Craig, I have shared this in the chat.  Can



           13  you confirm that you can open it?



           14           MR. COMBS:  I got it, yes.



           15           MR. ALEXANDER:  Thank you.



           16  BY MR. ALEXANDER:



           17      Q.   Kent, let's see if we could read through some of



           18  this and be able to mark these exhibits and ask you



           19  questions about them.



           20           (Deposition Exhibit No. 1 was marked for



           21  identification.)



           22  BY MR. ALEXANDER:



           23      Q.   Can you see this language?



           24      A.   I'm sorry.  I can't.  I read a lot, but when I



           25  read I have to labor to read the words, but I do.  And
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            1  so --



            2      Q.   Why don't we do this:  Can we go off the record



            3  for five minutes just so we could potentially resolve this



            4  mechanics issue here?



            5      A.   Can I ask you something?



            6      Q.   Yeah.



            7      A.   Are you trying to have me verify what was



            8  written?



            9      Q.   That's part of it.  Let's hop off the record and



           10  we'll get back on and resolve this.



           11           (Discussion off the record.)



           12  BY MR. ALEXANDER:



           13      Q.   Kent, we're back on the record.  You understand



           14  you're still under oath, correct?



           15      A.   I can read what's on the screen.



           16      Q.   Great.  What I have as Exhibit 1, I'm looking at



           17  LBF 1943.  And this is an e-mail from Glenn Wargo dated



           18  April 28, 2023.  Do you see that, Kent?



           19      A.   Yes.



           20      Q.   Who is Glenn Wargo?



           21      A.   He took over as president after I resigned.



           22      Q.   He writes, "To all of you."  And the second



           23  paragraph, second sentence, "Kent in copy called and



           24  advised of the problem which he believes is critical,



           25  especially if there is rain."
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            1           Do you see that language?



            2      A.   Yes.  I can see it.



            3      Q.   First off, do you know if he's referring to you



            4  or some other Kent?



            5      A.   He says, "Kent in copy called and advised of a



            6  problem which he believes is critical, especially if there



            7  is rain.  He says we should get a soil engineer out as



            8  soon as possible to check it out and advise remediation.



            9  Thank you."



           10      Q.   Is he referring to you in that e-mail?



           11      A.   Did I agree with that?



           12      Q.   No, no.  Is he referring to you as Kent in that



           13  e-mail?  In other words, did you call Glenn at some point



           14  and advise him of the problem which you believe is



           15  critical?



           16      A.   I'm not sure I called Glenn.  When I resigned as



           17  president, the lady who was vice-president tried very hard



           18  to be the president but had trouble at a meeting.  So



           19  everything was in flux.



           20           I think the first meeting was pretty much



           21  conducted by Sandra Comouche because she could speak in



           22  front of the group.  And then somehow, some way, the board



           23  decided that Glenn would be president or Glenn wanted to



           24  be president, so he took over.  That's what I know about



           25  it.
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            1           I did not -- I was not the one that contacted a



            2  geologist.



            3      Q.   I understand that.  My question is a little more



            4  narrow than that, and it's whether or not you had talked



            5  to Glenn about the slope failure on or about April 28th of



            6  2023.



            7      A.   I'm sure at some point I did talk to him, but he



            8  wasn't here.  So it would have had to have been by e-mail.



            9  I'm not surprised if there's something in writing saying I



           10  did talk to him, but I know Glenn very well.



           11           So it wouldn't be out of line for me to call him



           12  and give him my opinion.  I just don't remember doing it.



           13      Q.   Okay.  He memorialized a phone call and he states



           14  that you represented and you believe the problem is



           15  critical, especially if there is rain.



           16           Is that an accurate summary of what you believe



           17  the problem to be?



           18      A.   Yeah.  But, you know, when I look at the slope



           19  and with it being covered, I could see that it was a



           20  fairly significant drain problem.  It's the worst that



           21  this community has ever had.  In 35 years, we just did not



           22  have anything like that.



           23           So my first concern was the houses above, are



           24  they stable.  And I noticed that there was a lot of bare



           25  spots up on the upper slope of 131 and 132, which was
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            1  above her, above Jill.



            2           And so my main concern was those people, are



            3  those slopes stable, is that house stable up above.  So I



            4  put in a request to plant those upper slopes and I was



            5  turned down saying that they wanted to wait until the



            6  geologist submitted his report to see if that was part of



            7  the repair that was required.



            8           So those slopes were not planted by me at that



            9  time.



           10      Q.   Okay.  Do you still believe that the slope



           11  failure was a critical problem at the time?



           12      A.   Well, it was critical from the nature -- it never



           13  happened to this community before, that I'm aware of.  And



           14  so the critical nature is wow, that's a lot of dirt that



           15  moved down.



           16           And so, yeah, I think -- I didn't know what it



           17  was or what was causing it, but I wouldn't call it



           18  critical myself, but I would say it required attention



           19  right away.



           20      Q.   If we go to the first page of Exhibit 1, which is



           21  LBF 1941, we have an e-mail from Sandra Comouche dated



           22  Friday, April 28, 2023.  And your e-mail address is



           23  included as a cc.



           24           Do you see that?



           25      A.   Yes.  I see that.
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            1      Q.   And it is cathiberchiolli@gmail.com.  Is that an



            2  e-mail address that you use?



            3      A.   Yes.  I did get that e-mail.  I wasn't surprised



            4  that there was money for the slopes in the reserves.



            5  There should have been.  There always has been in the



            6  past.



            7           So when I called Sandra at some point, I said



            8  $98,000, that's a good size money and she said it's not



            9  there anymore.



           10      Q.   Let's stop there.



           11      A.   I was annoyed by that.



           12      Q.   We'll get to that point in a second.  But what



           13  she writes, Sandra Comouche, is "Once we have a



           14  comprehensive analysis of the slope, we can proceed with



           15  repairs.  Reserves for fences and slopes has $98,000 in



           16  it.  So money is available.  May not be liquid as some of



           17  it is in CD's."



           18           Do you see that language?



           19      A.   I can see that and I can read it.  And I remember



           20  that.



           21      Q.   Were reserves made for slope repairs when you



           22  were president?



           23      A.   When I was president, there was money.  The



           24  reserves were, like I say, very organized and very solid.



           25  And there was money for slopes.  Whether it was written
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            1  like slope repair or slope damage, I'm not sure how it was



            2  written, but there was money which allowed me to repair



            3  slopes, minor repairs on slopes.



            4           And if it was major, then I would get board



            5  approval and community approval.



            6      Q.   But reserve money was --



            7      A.   Having reserves for the slope was not anything



            8  new to me.  I always thought we should have it and did



            9  have it.



           10      Q.   So when Sandra Comouche sent this e-mail to you



           11  or you were included as cc in it, this was no surprise,



           12  correct?



           13      A.   It was no surprise that there's money there.  I



           14  was surprised maybe at the amount of it, $98,000, which is



           15  probably more than usual for slopes, but there was always



           16  money available for repairs to slopes; replanting areas,



           17  fixing sprinkler system and so on down the line.



           18      Q.   Did the HOA ever pursue an individual homeowner



           19  to recover any cost for payment to slope repairs that were



           20  made by the HOA?



           21      A.   Never have we ever asked or got money from a



           22  resident to do anything in connection to the slopes.  It



           23  never happened.



           24      Q.   I'm going to mark next in order Exhibit 2.



           25  ///
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            1           (Deposition Exhibit No. 2 was marked for



            2  identification.)



            3  BY MR. ALEXANDER:



            4      Q.   That's Bates stamped LBF 2061.



            5           Can you read that, the text on your screen, Kent?



            6  I'm going to walk you through it.  It's an e-mail dated



            7  May 2nd, 2023 from Sandra Comouche.  Do you see that?



            8      A.   Yes.  I see that.



            9      Q.   You were not included in that e-mail.  However,



           10  she writes, "I also propose that I be the board's



           11  designated contact person, coordinating with Bill Katz,



           12  Kent Berchiolli and Green Horizons.  I also suggest we



           13  forward to Jill Mann a copy of this initial GeoTek report.



           14  Best regards, Paul Elsesser."



           15           Do you see that?



           16      A.   Yes.  I can read it.  I was very surprised that I



           17  was not the point man for the slopes.  In the past,



           18  anything to do with slopes while I was landscape



           19  chairperson was at least organized by me or handled by me



           20  or recommendation by me, originated to the board.



           21           Bill Katz was in charge.  If I remember right, he



           22  was in charge of the front gate and Bill was also in



           23  charge of the pool.  Paul Elsesser was in charge of the



           24  landscape -- the finance committee.  Both of them really



           25  had nothing to do with landscapes and slopes, which was my
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            1  job and my background.



            2      Q.   And I should clarify.  It appears that Sandra



            3  Comouche is forwarding an e-mail from Paul Elsesser dated



            4  May 2nd, 2023.



            5           Do you agree with that clarification?



            6      A.   I can read it.



            7      Q.   That's okay.  I'll move on.



            8           Were you contacted by Sandra Comouche or Paul



            9  Elsesser after May 2nd in order to coordinate with you



           10  regarding the slope failure?



           11      A.   This is Sandra's e-mail and I guess I got a copy



           12  of it.



           13      Q.   Well, you were not included in that e-mail, but



           14  they do reference you.  And my question is, did Paul



           15  Elsesser contact you regarding the slope failure at 139?



           16      A.   I want to say this correctly.  Paul Elsesser is a



           17  very good man.  He's very conscientious and very detail



           18  minded.  And he always tried to keep me involved going



           19  forward as to whether to leave the tarp on, take the tarp



           20  off or as to the proposal that GeoTek was going to submit.



           21           It took GeoTek over two months to make that



           22  report, by the way.



           23      Q.   My question was, did Paul Elsesser contact you



           24  after May 2nd of 2023 to discuss the slope failure with



           25  you?
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            1      A.   I talked to Elsesser a number of times.  I would



            2  say that he tried to communicate with me as much as



            3  possible.



            4      Q.   Did he ever tell you or convey that the board did



            5  not want him to communicate with you?



            6      A.   Not to contact me?



            7      Q.   Correct.



            8      A.   No, not that I'm aware of.  As I said before, one



            9  of the first things I wanted to do as GeoTek was putting



           10  together their proposal, I wanted to fix the area on the



           11  high slope below unit 131 and 132.  There was bare spots



           12  and I thought we ought to plant that right away.  And I



           13  put that request in.



           14           I was told by Paul and Sandra that we're going to



           15  wait until the report comes out to see if that's part of



           16  the repair that needs to be done.  So they didn't want to



           17  do anything.



           18           There was also a star pine tree that was leaning



           19  about 20 degrees and it was a big star pine.  It was going



           20  to fall eventually.  So I wanted to cut that down at the



           21  base, leave the roots in the ground, which finally was



           22  approved, but many months later.



           23      Q.   Was that on the slope behind 139?



           24      A.   Yes.  My thought on the slope was her slope --



           25  Jill's slope is huge.  It starts from a wall and works up.

�

                                                                       62







            1  Because it's on a cul-de-sac type of arrangement, it



            2  covers quite a few homes up above.  131 is definitely



            3  involved, a little bit of 132; 133 -- the numbers go down.



            4  132, 131, 130, 129.  I don't think it goes to 128.



            5      Q.   I'm going to mark next in order Exhibit 3.  And



            6  that's Bates number LBF 2062 through 2063.  It's an e-mail



            7  chain and we have an e-mail from Paul Elsesser on May 1st,



            8  2023.



            9           (Deposition Exhibit No. 3 was marked for



           10  identification.)



           11  BY MR. ALEXANDER:



           12      Q.   Do you see that e-mail?



           13      A.   Yeah.  Part of it is blocked out, but I can read



           14  it.



           15      Q.   I will scroll down to the portion that I want to



           16  ask you questions about.  He writes, "Kent has brought up



           17  concerns for the houses on top of the slope."



           18           Do you see that language?



           19      A.   Yes.



           20      Q.   Is that the same concern that you expressed



           21  earlier when you stated that the slope was jeopardizing



           22  the houses above or potentially jeopardizing?



           23      A.   I was concerned for both of those houses up on



           24  top, particularly 131.  Judith had just moved into the



           25  house, so I stopped by and talked to her to tell her not
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            1  to worry, that we're going to take care of whatever there



            2  is.  And I spent a little time with her.



            3           She was a very nervous type person at that time,



            4  just moving in and everything.  So I thought the planting



            5  of the upper slope was very important.  And I told Paul



            6  that.  There was also a geologist who was visiting her and



            7  he asked me if he could go down and look at the slope.



            8  His name was Brian -- I think his name was Brian Woods.



            9  Brian Woods.



           10      Q.   Do you recall what company Brian Woods was



           11  affiliated with?



           12      A.   Do I recall what?



           13      Q.   What company Brian Woods worked for?



           14      A.   Well, he was retired from a company.  I don't



           15  recall the name, but he gave me a lot of information, some



           16  of which I can't find.  There was an e-mail that indicated



           17  how this thing should be fixed and it wasn't really a



           18  complicated problem; that we should remove some of the



           19  dirt that's in the hole and replace it with crushed rock



           20  and soil and compact it and everything should be fine.



           21           So he gave me a feeling of comfort that we had



           22  this thing under control and that's what we were going to



           23  do.



           24           So the planting of the upper slope became even



           25  more of a problem for me.  I wanted to get that done.
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            1      Q.   We already talked about the Exhibit 3 e-mail



            2  dated May 2nd, 2023 from Glenn Wargo.  And you are cc'd in



            3  that e-mail.  Do you see that?



            4      A.   Yes.



            5      Q.   He states, "Let us go ahead repairing/remediating



            6  the hill/slope."



            7           Do you see that language?



            8      A.   "Green Horizons covered the slope behind 139 to



            9  protect it from rain" -- I was quite involved with Green



           10  Horizons giving instructions to put the tarp down, take



           11  the tarp off, put the tarp up.  We ended up leaving the



           12  tarp in place for quite a while before the repairs



           13  started.



           14      Q.   When you received this e-mail dated May 2nd, 2023



           15  from Glenn and him stating, "Let us go ahead



           16  repairing/remediating the hill/slope," did anybody from



           17  the board contact you to state Jill should be paying for



           18  the slope repairs?



           19      A.   I don't see that part in here.  I guess maybe the



           20  screen has to move up.



           21      Q.   No.  My question is, at the time when Glenn



           22  suggested or, in this case, authorized for the HOA to



           23  proceed with repairing the slope, at that time, in early



           24  May of 2023, did anybody from the board contact you to



           25  state Jill should be the one paying for the remediation?
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            1      A.   Well, I'm not sure how the contact took place.  I



            2  did find out that the board was saying that slopes are



            3  deeded -- the slopes are deeded to different people that



            4  live here and that they are responsible for slopes.  It



            5  came as a complete surprise to me because although I would



            6  guess that the slopes did belong to somebody, either the



            7  person above or person below -- turned out the person



            8  below -- but for them to be responsible for slope repair



            9  was absolutely foreign to me.



           10           I never heard that before.



           11      Q.   I'm going to mark next in order Exhibit 4.



           12           (Deposition Exhibit No. 4 was marked for



           13  identification.)



           14  BY MR. ALEXANDER:



           15      Q.   It's Bates stamped LBF 2404 through 2506.  And I



           16  will bring your attention to an e-mail that you penned on



           17  July 15, 2023.  And the title of that e-mail is "Difficult



           18  decisions, tough job."



           19           Do you see that?



           20      A.   Yeah.  Now I can.



           21      Q.   Do you recall writing this e-mail on July 15,



           22  2023?



           23      A.   Yes and no.  I don't remember this one particular



           24  one, but I have a stack of repairs about two inches thick



           25  of e-mail that I sent concerning Jill and concerning the

�

                                                                       66







            1  slope.



            2      Q.   And those are e-mails that you sent to the board,



            3  correct?



            4      A.   And usually the board was involved.  Everybody on



            5  the board would get it.



            6      Q.   You just referred to e-mails and a file that was



            7  two inches thick that you sent to the board, correct?



            8      A.   Yes.



            9      Q.   Now you write on Exhibit 4, "I have been on the



           10  board for twelve years and president for eight years.  I



           11  have always taken my responsibilities very seriously."



           12           Do you see that language?



           13      A.   Yes.



           14      Q.   You continue, "Many decisions that must be made



           15  including landscaping, sewers, fences and gates, pool,



           16  clubhouse, security and architectural matters occur on a



           17  regular basis.  The board can receive advice on all



           18  subjects, but ultimately the decision is theirs, subject



           19  only to the voting process of the community."



           20           Do you see that language?



           21      A.   Yeah.  I can see it.  It's moving, but I can see



           22  it.



           23      Q.   Okay.  With respect to the landscaping and the



           24  fences and any architectural matters, is it still your



           25  opinion that it's ultimately up to the board to make the
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            1  decisions impacting those aspects of the HOA?



            2      A.   Did I write this e-mail?



            3      Q.   You did, yes.



            4      A.   Okay.  If I wrote it, then it's correct.  The



            5  board has a large responsibility for what takes place in



            6  the community.  But the board sometimes needs the majority



            7  of the board or, in some cases, needs to go to a vote with



            8  the community to get a majority to proceed with it.  Like



            9  when we did the roads, we had to have the community behind



           10  us.  It was very expensive.  I forget the amount.



           11           When we did the patio cover around the clubhouse,



           12  Sandra and I signed the contract, but I was the point man



           13  to ensure that it was done right.



           14      Q.   How much was that contract?



           15      A.   The patio?



           16      Q.   Yeah.



           17      A.   Well, $35,000 was the contract and there was some



           18  extra electrical work.  I remember distinctly they said



           19  the extra electrical work is going to cost $5,000.  And I



           20  said I'm not going to pay that; a lot of it should have



           21  been included.  So we ended up settling for $500 and



           22  that's what they paid me.



           23      Q.   You continue in your e-mail writing, "If you have



           24  a slope rising behind your house, that slope is deeded



           25  legally to the homeowner, but historically the total
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            1  maintenance is the responsibility of the HOA."



            2           Is that consistent with what you have testified



            3  concerning the slope maintenance at the Las Brisas HOA?



            4      A.   I'm not sure what you just said.  However, I'll



            5  say this:  That I have the deeds to all the homes.  I know



            6  who legally owns the slope and who doesn't.  But



            7  responsibility for maintenance of that slope including the



            8  sprinklers, the plantings is the responsibility -- I



            9  always thought was the responsibility of the HOA and has



           10  been that way for 35 years.



           11      Q.   Let me ask you, with respect to pest control on



           12  slopes, who has the responsibility for pest control?



           13      A.   Plant control?



           14      Q.   No.  Pest, P-E-S-T.



           15      A.   Plant control -- plants you're talking about?



           16      Q.   No.  Not plants.  Animals, vermin.



           17      A.   Drainage?



           18      Q.   No.



           19      A.   Well, the drainage -- because we control the



           20  sprinklers and we have no control over the rain, however,



           21  if there is a runoff on a slope -- and there very seldom



           22  was -- but if there was a runoff, it was usually very



           23  minor and it was brought to my attention or I observed it



           24  myself and I would get Green Horizons to fix it.



           25           If it required sprinkler adjustments, they did
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            1  it.  If it required us buying plants, I would buy the



            2  plants and I would give it to them to install them and I



            3  would check that it's done right.



            4           So if you include that in drainage, yes, we had a



            5  responsibility to make sure the slope drained properly; in



            6  other words, there wasn't dirt running down the slope when



            7  it rained or when the sprinklers were on.  But the wall



            8  itself on the bottom of the slope was the responsibility



            9  of the homeowner to maintain that wall.



           10      Q.   How about with respect to any animals on the



           11  slope?



           12      A.   Animals?



           13      Q.   Yeah.  What I asked for was pests, like gophers,



           14  for example.



           15      A.   I didn't like to see any animals on the slope,



           16  dogs or something else like that, if that's what you're



           17  talking about.  We have possums and we have raccoons and



           18  we also have coyotes.



           19           Sometimes we would blame a sprinkler damage to an



           20  animal, but it was just a guess.  It didn't matter.  We



           21  would repair it anyway.



           22      Q.   Did any of the slopes have gophers on them?



           23      A.   Oh, yes.  Gophers was a big deal.  I was



           24  responsible for the gophers.  When it was brought to my



           25  attention, we had a contract.  I think initially it was
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            1  Lloyd's, then it became a different company.  But I would



            2  work with them on rat traps and gopher eradication.



            3  Gophers were a constant problem.



            4      Q.   Were gophers a problem at the slope at 139?



            5      A.   I don't remember it being brought to my attention



            6  that there was gopher action there.  I wouldn't be



            7  surprised if there was, particularly higher up, because



            8  gophers were a constant irritant, a constant problem and



            9  they had to be addressed.  It was a full-time job.



           10      Q.   Who paid for gopher control?



           11      A.   All the repair was paid by the HOA.  We had a



           12  contract with the company and sometimes there was



           13  additions that needed to be done over and above the



           14  contract that I would get board approval.  And then we



           15  would proceed.



           16           But sometimes the action was so small.  The



           17  gophers had to be eradicated, so we took care of it.  If



           18  it required extra traps be placed, rat traps, I would



           19  authorize it because it had to be done and then I would



           20  let the board know that we had to add extra traps.



           21      Q.   From your experience just being a homeowner at



           22  Las Brisas, are gophers still a problem in the community?



           23      A.   Oh, yes.



           24      Q.   You further write in this e-mail in Exhibit 4,



           25  "Although" -- I'll highlight it for you here -- "Although
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            1  many common area slopes are owned by a particular property



            2  owner, solutions to slope maintenance should remain in



            3  control of the landscape maintenance group subject to



            4  approval of the board. "



            5      A.   That looks like something I wrote.



            6      Q.   Yeah.  It's part of your e-mail.  Why are you



            7  recommending the maintenance should remain in control of



            8  the landscape maintenance group?



            9      A.   Because we never asked a homeowner to pay for



           10  anything on the slope.  And my job was to eradicate the



           11  gophers as best as possible.  Sometimes a homeowner would



           12  bring to my attention that there was gophers.  I would go



           13  over there, I would look at it, I would agree with it and



           14  then I would contact the company that we had a contract



           15  with and schedule a time when he would come on out.



           16           And I would tell them that this unit has gophers



           17  on the slope and they need to be addressed.  And he would



           18  do it.  And that's the way my routine went with the



           19  gophers.



           20      Q.   I understand.  Slope maintenance does not only



           21  include the gophers, right?  It's everything we've been



           22  discussing?  It's watering the slopes, correct?



           23      A.   Absolutely.



           24      Q.   Planting the slopes, correct?



           25      A.   Everything to do with the slopes was HOA
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            1  controlled.  And what emphasized that was the fact that



            2  sprinklers crossed property lines.  When they were put in,



            3  sprinklers crossed property lines.  So somebody would say



            4  to me, Can you check the coverage of your sprinklers?  I



            5  would have to turn them on and they would water maybe



            6  seven homes while we checked that one particular home.



            7           It's just the way the system is set up.  It was



            8  put in that way.



            9      Q.   Okay.  Now you further write, "The landscape



           10  chairperson head nor property owner participated in any



           11  decision concerning the damage to unit 139 slope."



           12           How did you come about developing that knowledge



           13  in order to put it in your e-mail?



           14      A.   I'm not sure if you just asked me a question or



           15  not.



           16      Q.   You wrote that the landscape chairperson head and



           17  the property owner, which is Jill Mann in this case, they



           18  were not involved in the decision concerning the damage to



           19  the unit at 139 slope, correct?



           20      A.   Part of that sentence is blocked out.



           21  "Chairperson head nor property owner participated in any



           22  decision concerning unit 139 slope" -- "nor the selection



           23  of a geologist to analyze the damage."  I had nothing to



           24  do with selecting the geologist.  It was done by either



           25  Bill Katz or Paul.
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            1           I was surprised because the contract was $10,000



            2  and I thought that not only did it require board approval,



            3  which they probably got, but it bordered on requiring



            4  community approval for sending that amount of money,



            5  because that was a significant amount of money and it



            6  should require three estimates, which was pretty much



            7  religiously done.



            8      Q.   Did the board invite Jill Mann to participate in



            9  the decision-making related to the damage of her slope?



           10      A.   No.  Jill Mann was not involved.  Should have



           11  been involved with it, should have been contacted.  There



           12  should have been some conversation with her.  Whether she



           13  owned the slope or not, it did affect her so my policy was



           14  to keep everybody at peace and let them know what's going



           15  on.



           16           But she was not involved in the geologist,



           17  selection of it or any part of it, and neither was I.



           18      Q.   In other words, the HOA board, as far as you're



           19  concerned, completely ignored you and Jill Mann; is that



           20  correct?



           21      A.   Neither one of us were involved.  Is that what



           22  you're asking?



           23      Q.   That's essentially what I'm asking, yeah.



           24      A.   Okay.



           25      Q.   You write on April 28, 2023, "I received an
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            1  e-mail from Sandra Comouche, our treasurer, stating that



            2  our reserves have over $98,000 for fences and slope repair



            3  work that can be used for unit 139 if needed.  Per Sandra,



            4  for some reason this money is now not available."



            5           Do you see that language?



            6      A.   I remember the $98,000.



            7      Q.   Is that the same $98,000 that you and I were



            8  talking about earlier which was Exhibit 1?



            9      A.   Was Jill aware of the $98,000?



           10      Q.   No.



           11      A.   I probably talked to her about it.  I can't



           12  remember.



           13      Q.   My question is, is that the same e-mail that we



           14  were referring to in Exhibit 1?  And I can pull up Exhibit



           15  1 if you like.



           16      A.   Say that again, please.



           17      Q.   Sure.  You're stating in your e-mail here that



           18  you received an e-mail from Sandra Comouche, the



           19  treasurer, representing there's $98,000 for fences and



           20  slope repair work that could be used as needed.  And then



           21  you reflect that for some reason this money is not



           22  available anymore.



           23      A.   Yeah.  I see it.



           24      Q.   Is that the same money that Sandra Comouche had



           25  represented to you before that would be used for slope
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            1  repair out of the reserves?



            2      A.   I don't know where she got the $98,000 from.



            3  When I first received her e-mail, I thought $98,000 should



            4  be able to be taken care of with that, but I'm not sure



            5  where she got it from.  Obviously, she got it from some



            6  reserve.  I'm sure that reserve was not for slope repair.



            7  It might have been for something else.



            8           The board got into a bad habit, I think -- this



            9  is my opinion -- in taking reserves as a checking account



           10  where as long as it was enough reserves in your checking



           11  account, we can move the reserves around what needs to be



           12  done.  This was a new theory for me.  I was -- when I was



           13  president, reserves pretty much were left alone for the



           14  topic it was to cover and very seldom did we pull from a



           15  reserve.  Occasionally, like for the pool or maybe for



           16  roads or maybe for the sewers.



           17           But reserves are -- as far as I'm concerned, when



           18  reserves are stated in the beginning of the year with a



           19  professional, those reserves are left alone unless it was



           20  needed or there was an emergency.  If there's an



           21  emergency, obviously, we take care of it.



           22           I don't know if I answered your question or I



           23  just rambled on.



           24      Q.   You did.  I appreciate it.



           25           Then you write, "During May 2023, damage was
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            1  noted on the slope behind unit 139.  At that time, many of



            2  the French drains installed were not operating correctly,



            3  which may have contributed to the incident that has



            4  occurred.  During the following months, the board



            5  authorized cleaning up the French drains by the same board



            6  member that installed them to ensure that they are now



            7  working.  This was done without the knowledge and



            8  permission of the homeowner."



            9      A.   Did you say with or without?



           10      Q.   Without.



           11      A.   I would say yes, that's true.  It was actually --



           12  I think Jill was annoyed at it because she then



           13  investigated herself, talked to the previous homeowner all



           14  about the original French drain installation.  And this



           15  was all new to her.



           16           So the fact that the French drain was not working



           17  was a bothersome topic for her and the fact that the



           18  person who is responsible for having it installed was now



           19  back cleaning it out so it was working properly.



           20      Q.   My question is, who was that person?



           21      A.   Bill Katz.



           22      Q.   And how did you come to know that Bill Katz was



           23  the one who installed the French drains?



           24      A.   Well, I knew he -- Jill was complaining that he



           25  was in her backyard working on the French drain fixing
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            1  them.  And then when Jill investigated with the previous



            2  homeowner, she found out the details and got pictures of



            3  the original French drains that were put in there while



            4  Bill Katz was president of the board.



            5           So I found out then that the French drains were



            6  installed under his supervision.  And he was now back



            7  cleaning them out to make sure they were working properly.



            8      Q.   Do you know if Bill Katz was physically cleaning



            9  them out or did he hire somebody to clean them out for



           10  him?



           11      A.   I think he cleaned them up.  I don't know if he



           12  installed them.  I doubt if he installed them, but I know



           13  for a fact that he was the one that cleaned them up, at



           14  least I believe so.



           15      Q.   Then you write, "Since the start of this problem,



           16  additional damage to slopes in that area has been reported



           17  and does require some form of repair work."



           18           What additional damage to slopes has occurred?



           19      A.   131 is draining -- oh, up above unit 131, it was



           20  questionable as to where the person at 131 -- where a



           21  slope ended and where Jill's began.  I did go up and



           22  investigate that and part of her backyard drains into



           23  Jill's slope.  It's just the way the house was put in, I



           24  guess.



           25           And so I would say that -- I don't know -- maybe
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            1  eight or nine feet of her slope was right above Jill's



            2  slope.  So it drained into Jill's slope.  That was another



            3  reason I wanted to plant that slope below 131 so her house



            4  was stable, and we eventually did that.



            5      Q.   You then write, "For over 35 years, we have used



            6  one procedure in determining our planting selections for



            7  common area slopes.  Now homeowners, anticipating your



            8  ruling, will be claiming the right to select what portion



            9  of the slope should be planted and what type of plants



           10  should be used.  This will pose a major problem for the



           11  landscape maintenance crew."



           12           How would that pose a problem for the landscape



           13  maintenance crew?



           14      A.   Well, if the homeowner was going to be in control



           15  of this slope, their demand might be for a certain type of



           16  plant, like a tree, they wanted privacy from the people



           17  above, and of course, the people above wanted their view



           18  protected.  So that always posed a problem or it could



           19  have been a problem.



           20           It just wasn't a workable solution to have the



           21  individuals maintain their own slopes.  Number one, the



           22  sprinklers weren't installed that way and most of the



           23  people, like myself, were too old to climb the slopes.  So



           24  I'm not sure how that would be accomplished other than



           25  each person hires their own landscape contractor and
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            1  decides what they want to put on their slope.



            2           But unfortunately, that can affect the people on



            3  both sides or the people above.



            4      Q.   Then you write, "Reserve money has been set aside



            5  for emergency repair use.  That is why we hire and pay a



            6  reserve study professional to ensure that the correct



            7  reserve money is available.  The reserve money is not to



            8  be used to fund the personal choices of the board."



            9           Do you still agree with that statement?



           10      A.   Yes.  Yes, it was one of the reasons why I left



           11  the board because, obviously, I'm for solar paneling.



           12  Solar paneling has proven itself to be a worthwhile



           13  addition.  We never refused a home request to have solar



           14  paneling put in.



           15           But for the board to all the sudden save money --



           16  spend money on solar paneling that isn't in the reserves



           17  was a foreign -- was not the way I would have done it.



           18  And that plus my hearing and eyesight is the reason I



           19  resigned from the board.



           20      Q.   So solar paneling is at least one example that



           21  you could provide where the board used reserve money that



           22  was not for emergency use, correct?



           23      A.   Yes.  I think what you said is the right thing,



           24  yes.



           25      Q.   Can you think of any other examples where the
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            1  board used reserve money that was not for emergencies?



            2      A.   Well, during the time from 2018 to 2021, it was



            3  the same time we had the Covid virus around.  So the board



            4  meetings weren't well attended.  Probably most of the time



            5  it was just the five people that met.  I don't know.  I



            6  never went to a board meeting after that.



            7           But at that time I think there was an attitude



            8  that if the board wanted something to be done and reserve



            9  money wasn't sufficient for that topic to be done,



           10  reserves was accommodated or moved so that item can be



           11  done.



           12           A good example would be the front gate and the



           13  front landscaping, which is one big item that was done,



           14  but I'm sure the reserves weren't sufficient to get that



           15  done.



           16           Did I make sense to you?



           17      Q.   It did, yeah.  It did.  Let's go back to the



           18  first page of Exhibit 4, which is an e-mail from Jill Mann



           19  dated July 15, 2023.  You and the board are included.



           20           "Thank you, Kent, for your detailed e-mail.  I



           21  very much appreciate the time you took to write this as



           22  well as the time that you have dedicated to this project.



           23  To all, I believe Kent's e-mail completely aligns with my



           24  earlier note to the board that the HOA is responsible for



           25  all the maintenance/repair to the easements in our
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            1  community."



            2           Do you see that e-mail?



            3      A.   Yes, I do.



            4      Q.   Did anybody from the board contact you personally



            5  after your e-mail dated July 15 challenging your



            6  conclusions?



            7      A.   Most of my contact was with Paul.  Paul evidently



            8  had been selected as the lead man in this project and



            9  usually it related to the black tarp, whether the black



           10  tarp should be on that area or off that area.  If it was



           11  on the area, the plants underneath would die; if it was on



           12  that area when heavy rains came, there wouldn't be anymore



           13  slippage.  So sometimes it was on again, off again.



           14           But finally, we ended up with Paul's



           15  instructions.  I had Green Horizons put it down.  And



           16  after that point, probably we had conversations with Jill



           17  who would keep us up to date as to whether the tarp was



           18  blowing or whether the tarp wasn't quite covering.  And we



           19  always answered that question.  We always addressed that.



           20           Jill was excellent to work with.



           21      Q.   And I appreciate that, but I have a specific



           22  question.  And the question is, after you e-mailed the



           23  board your opinions on who is responsible for the



           24  maintenance and the costs related to the slope, which is



           25  Exhibit 4, your e-mail of July 15, after that e-mail did
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            1  anybody from the board contact you to challenge any



            2  portion of your e-mail?



            3      A.   Well, Paul had always said that if you can show



            4  me in writing in the CC&R's, then I'll change my viewpoint



            5  on it, but for right now that slope belongs to Jill, so



            6  Jill is responsible for that slope.



            7           And so by that time, I had gotten all of the



            8  deeds, so I reminded Paul, Paul, are you aware of the



            9  slope behind your house is yours that leads down to the



           10  street?  And he said, No, I don't think so.  And I said,



           11  Well, it is; it is your slope, so those trees on the slope



           12  behind your house are your responsibility under your



           13  thinking.



           14           It was a fine idea --



           15      Q.   Let me stop you right there.  How did Paul



           16  respond when you pointed out to him that under his



           17  thinking, those trees belong to him and are his



           18  responsibility?



           19      A.   Well, initially he said no, that slope does not



           20  belong to him, but it turned out that it does and all the



           21  trees on the slope behind those houses that leads to San



           22  Marcos Boulevard is owned by the homeowner that lives



           23  above them.



           24           And those trees have been maintained by the



           25  community including tree pruning, which I was responsible
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            1  for for many years --



            2      Q.   So in other words, what you're testifying to is



            3  that even Paul Elsesser who challenged your conclusions in



            4  your e-mail, even he did not know where his own property



            5  is, correct?



            6      A.   Well, at that point, yes.  I think he finally



            7  found out it was.  The only reason I knew is I had gotten



            8  copies of the deed from the assessor's office.



            9      Q.   I'm going to mark next in order Exhibit 5.



           10           (Deposition Exhibit No. 5 was marked for



           11  identification.)



           12  BY MR. ALEXANDER:



           13      Q.   Exhibit 5 consists actually of two documents.



           14  The first one is LBF 2517 through 2523.  And the second is



           15  a letter from the Wasserman firm that is attached as an



           16  exhibit to that Bates range.  And that letter is Bates



           17  stamped LBF 2515 through 2516.



           18           So Exhibit 5 consists of an e-mail chain that has



           19  as an attachment to it a letter from the Wasserman firm.



           20  And I'm going to direct your attention to the e-mail chain



           21  first.



           22           I'll turn your attention to LBF 2519.  It



           23  actually starts at 2518.  This is an e-mail from



           24  john@compasspropertymanagement.com dated July 18, 2023.



           25  And it's addressed to Sandra Comouche.
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            1           By the way, do you know who John is here?



            2      A.   I read the first paragraph.



            3      Q.   Okay.



            4      A.   Is this an e-mail from John to Sandra?



            5      Q.   It is, yes.  Who is John, by the way?  Do you



            6  know?



            7      A.   John is the contact person for Compass that we



            8  used to do business.  When there is a problem that



            9  requires administrative help, John is the guy we call.  I



           10  like John.  John was very capable and he lived close to



           11  us, so it wasn't hard to get him -- make him available.



           12      Q.   In other words, John is with Compass Management



           13  Company, and Compass Management Company is the property



           14  management company for Las Brisas HOA; is that right?



           15      A.   He worked for Compass.  I don't know how many



           16  employees they had, but he was our contact man when there



           17  was a problem that we had that required Compass to be



           18  involved.



           19           Remember, Compass or anybody like Compass is



           20  contracted on a yearly basis.  So each year the contract



           21  should be renewed, which they did while I was there.  And



           22  John was our contact man.  He attended all the meetings,



           23  even the special meeting when we required it.



           24      Q.   Okay.  I'm going to turn our attention to the



           25  first e-mail in the chain, which is dated July 13.  It

�

                                                                       85







            1  starts at LBF 2522.  And it's from John Moore.



            2           And he writes, "Board, attached is a draft of the



            3  letter that legal counsel has crafted to send to all Las



            4  Brisas Pacificas homeowners regarding the legal opinion



            5  they provided to the board on the slope slippage at unit



            6  139.  Please review it carefully and let me know if you



            7  wish to alter the document in any way.  As you know, time



            8  is of the essence given the legal decision has already



            9  been communicated to unit 139's owner and we would like to



           10  get this information into the homeowner's hands before



           11  next week general meeting if possible."



           12           My question to you is, when you were president of



           13  the board, did the board ever alter legal opinions of



           14  counsel?



           15      A.   When I was president, the biggest thing that



           16  required legal help was when the condominium apartments



           17  were being built on the west side.  We did the business



           18  with two attorneys; one who was recommended by Web



           19  Management; the other one was an individual that we became



           20  aware of to give us legal opinions on drainage from those



           21  properties onto our property.  And we weren't happy about



           22  them going in, so we did have legal help on that.



           23           While I was president, that's the only time I



           24  think we used legal assistance.  Maybe when a homeowner



           25  was complaining to me, because I was the architectural
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            1  chairperson, they would complain about the height of the



            2  fence or if a fence was put on their property versus their



            3  own property, little things like that that had to be



            4  reconciled by me.



            5           And usually I was quick to confront them, talk to



            6  them, appease them, if possible, and solve the situation



            7  so that it didn't require an attorney or both parties were



            8  happy with the results.



            9      Q.   I appreciate that.  But my question is, when you



           10  were involved with the board, during the time you were



           11  involved with the board -- and it sounds like it was only



           12  one time where you had to involve counsel -- did the board



           13  alter counsel's legal opinion?  Did it edit counsel's



           14  legal opinion at that time?



           15      A.   I believe my memory serves me right that when



           16  they hired counsel, I'm not sure how that was done -- it



           17  was probably done by a recommendation from Compass -- I



           18  was not on the board.



           19      Q.   Okay.



           20      A.   Remember, I resigned, I think, January 21st,



           21  23rd, something like that.  So I wasn't involved with the



           22  counsel.  The counsel was involved after the damage



           23  occurred.



           24      Q.   Is it your experience that if you hire legal



           25  counsel, you will not alter legal counsel's opinion to
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            1  suit your own objectives?



            2      A.   Say that last part.



            3      Q.   Is it your opinion or is it your experience -- is



            4  it your experience that when you retained legal counsel,



            5  you would not alter counsel's legal opinion to suit your



            6  own objectives?



            7           MR. COMBS:  Objection; vague and ambiguous as to



            8  whether he's hiring counsel for himself or whether he's



            9  hiring counsel for the HOA.  If you could, please clarify



           10  that.



           11           MR. ALEXANDER:  Well, either/or.



           12           THE WITNESS:  When I was president, if the board



           13  decided -- we decided -- all five of us decided to get



           14  legal counsel, the first thing we would do is contact Webb



           15  Management, who is our administrative people.  And Webb



           16  would recommend somebody they had a relationship with and



           17  was comfortable with.  I think his name was Kane.  And we



           18  used Kane quite a bit to work out little disputes.



           19           Again, a lot of it had to do with the homeowners



           20  -- the apartments being built to the east of us -- to the



           21  west of us.  A few times it was because I couldn't seem to



           22  settle a dispute between two property owners on morals.



           23  Sometimes Webb Management -- like, I remember I was



           24  concerned about the ravine slippage.  The ravine was



           25  slipping because homes on the west, they were showing
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            1  signs of slippage.  So contact --



            2  BY MR. ALEXANDER:



            3      Q.   Okay.  Let's focus back on Exhibit 5 here.  I'm



            4  going to read the portion from John.  He writes to Sandra.



            5  "Also, reading back through the letter, I noticed



            6  something which I think should be amended.  I spoke with



            7  Paul and he agreed.  In paragraph five, it states you were



            8  urged to monitor your slopes and take any mitigation



            9  measures that may be necessary to avoid soil movement or



           10  other damage.  I don't think you want to give homeowners



           11  carte blanche to any mitigation measures without approval



           12  from the architectural committee who currently has control



           13  over any changes to grade and drainage on a homeowner's



           14  property.  Your ARC guidelines regarding grade and



           15  drainage states the ARC will closely review all such



           16  improvements and will require modifications and a decision



           17  to the existing drainage system.  So I believe that a



           18  caveat should be included in the sentence in that letter



           19  perhaps adding 'with architectural committee approval'



           20  right after 'take any mitigation measures that may be



           21  necessary'."



           22           Do you agree with John's language that the ARC



           23  should monitor any modifications and decisions to existing



           24  drain systems?



           25      A.   Let me say this.  When I was architectural
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            1  chairperson for nine years, my policy was that if it was a



            2  hardline problem like a wall, a structure of some type, I



            3  was involved.  The architectural chairperson at that time



            4  didn't have much responsibility concerning the level



            5  ground around a person's house.  That was their property.



            6  Unless the plant that they planted was going to be a



            7  problem for the neighbors, I was not involved.  I was



            8  involved when neighbors complained about something.  I



            9  usually addressed that with both people.



           10           The slopes -- they were not involved in any



           11  discussion for the slopes.  I don't remember being the



           12  architectural guideline person that there was a dispute



           13  between, plus I was both the landscape and architectural.



           14  So I would work out any dispute, but I would think that



           15  their jobs are separate.



           16           The landscape one would be responsible for the



           17  slopes; the architectural would be responsible for hard



           18  lines on the flat areas around the home and screens and



           19  changes -- not the inside of the house, but anything that



           20  affected the outside of the house, like the paint color,



           21  if they changed their door, what color is it going to be,



           22  that type of thing.



           23      Q.   Thank you.  Then Sandra Comouche on July 18, the



           24  same day, responds to John, "Take out the last paragraph



           25  completely.  Add the statement about the ARC approval
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            1  regarding the grade and drainage responsibilities."



            2           Do you see that language?



            3           MR. COMBS:  Yeah.  I'm going to object to the



            4  introduction of this exhibit.  It is referring to a draft



            5  letter from my office to the board that was sent under the



            6  attorney-client privilege and it's not proper for you to



            7  examine a non-board member or anybody with respect to this



            8  document.



            9           In fact, I'm going to object to this document



           10  being introduced in evidence in any way, shape or form.



           11  They're discussing a draft letter from the attorney and



           12  because they're discussing that letter, they're referring



           13  to a letter which had not been approved for publication to



           14  the members.



           15           MR. ALEXANDER:  Well, are these all board members



           16  here?



           17           MR. COMBS:  Yes, they are board members.  They



           18  were all board members at the time or they were the



           19  managing agent for the association, which is included in



           20  the attorney-client privilege.



           21           MR. ALEXANDER:  Okay.  I'm not going to ask



           22  anymore questions with respect to the e-mail chain and I



           23  will on record state that Exhibit 5 is going to be only



           24  the e-mail chain consisting of LBF 2517 through 2523, and



           25  you and I can meet and confer further after the deposition
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            1  on whether or not this should be included as evidence.



            2           However, I'm going to mark Exhibit 6 as the



            3  attached letter that was the final product here.



            4           MR. COMBS:  Agreed.



            5  BY MR. ALEXANDER:



            6      Q.   And Exhibit 6 is LBF 2515 through LBF 2516.



            7           (Deposition Exhibit No. 6 was marked for



            8  identification.)



            9  BY MR. ALEXANDER:



           10      Q.   And this is a letter that was sent first class



           11  mail to all members of Las Brisas Pacificas Community HOA



           12  membership.



           13           Kent, do you recall receiving this letter dated



           14  July 19?



           15      A.   I think I did.  I think all the homeowners got



           16  this letter, I believe.  And the one thing that bothered



           17  me was the secrecy that was required when discussing this



           18  either at a board meeting or even Jill asking the question



           19  whether the attorneys said I cannot talk to you.



           20           So it was like -- that was a foreign thing to me.



           21  I'm someone that likes communication and I like everyone



           22  to know what's going on.  So this no discussion was



           23  allowed was not a good thing for the community.



           24           There was a lot of resentment from the community



           25  on it.  We were all homeowners and all owners of the Las
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            1  Brisas Pacificas and, yet, weren't allowed to discuss



            2  these items.



            3      Q.   Part of this Exhibit 6 is a statement that's



            4  underlined.  "There is no evidence to suggest that any



            5  other slope is in imminent danger of similar damage.



            6  However, there is no easy way to assign such probability.



            7  You are urged to monitor your slopes and, with written



            8  approval by the Las Brisas Pacificas architectural



            9  committee, take any mitigation measures that may be



           10  necessary to avoid soil movement or other damage."



           11           Do you see that language?



           12      A.   I'm reading that.  During my reign as president,



           13  the architect --



           14           MR. COMBS:  Hold on, Mr. Berchiolli.  He just



           15  asked you if you saw the language.  He'll have another



           16  question for you.



           17           THE WITNESS:  Go ahead.  Ask the question.



           18  BY MR. ALEXANDER:



           19      Q.   Do you see the language on Exhibit 6 that I just



           20  read?



           21      A.   Well, was I worried about --



           22           MR. COMBS:  Objection; nonresponsive.  He just



           23  asked you whether you saw the language.  Yes or no?



           24           THE WITNESS:  Are you asking me do I agree with



           25  what is said or did I ever see this before?
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            1  BY MR. ALEXANDER:



            2      Q.   Just whether or not you're able to read the



            3  language in Exhibit 6 that I just read.



            4      A.   You're asking me do I agree with it?



            5      Q.   No.  Just whether or not you read it.



            6      A.   Yeah.  I can read it.



            7      Q.   Okay.  As of July 19, 2023, is it your



            8  understanding that any mitigation measures that are to be



            9  done on a homeowner's private slope should be approved by



           10  the Las Brisas Pacificas architectural committee?  Is that



           11  your understanding after reading this letter?



           12      A.   During my reign as president, the architectural



           13  chairperson had nothing to do with the slopes.  Obviously,



           14  if there was a structure bill on the slopes, then maybe



           15  the architectural chairperson would be involved.



           16           But their responsibility was for the flat area



           17  around the residence and anything physically hard lines, I



           18  call it, was architectural guidelines.  The landscaping



           19  was the responsibility of the landscape chairperson,



           20  including in -- and definitely including the slope.



           21      Q.   Okay.  I'm going to mark next in order Exhibit 7.



           22           THE COURT REPORTER:  Counsel, do you mind if we



           23  take a break?



           24           MR. ALEXANDER:  Absolutely.  Off the record.



           25           (Lunch recess taken from 12:54 p.m. until
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            1  1:21 p.m.)



            2  BY MR. ALEXANDER:



            3      Q.   Let's go back on the record.  Kent, you



            4  understand you're still under oath?



            5      A.   Are you asking me am I ready to go?



            6      Q.   Yeah, yeah.



            7      A.   Yes, I'm ready.



            8      Q.   And you understand you're still under oath?



            9  Kent?



           10      A.   Are you asking me to read what's on the screen?



           11      Q.   No.  I'm asking if you understand that you're



           12  still under oath?



           13      A.   Okay.  Yes, I realize that.



           14      Q.   Let's mark the next exhibit in order, 7.



           15           (Deposition Exhibit No. 7 was marked for



           16  identification.)



           17  BY MR. ALEXANDER:



           18      Q.   Exhibit 7 is going to be Bates number LBF 2534



           19  through 2535.  It's a series of e-mails.  One of them is



           20  dated July 23rd, 2023 and it is from you, Kent.  Do you



           21  see that?



           22      A.   Yeah.  I can see it.



           23      Q.   Okay.  This is an e-mail -- did you write this



           24  e-mail?



           25      A.   I don't think I did, or did I?
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            1      Q.   It says from Cathi and Kent Berchiolli.



            2      A.   Then I wrote it.



            3      Q.   Okay.  And it reads, "Board of directors.  After



            4  receiving the legal opinion of the board of directors'



            5  attorney dated July 19, 2023, and if the board accepts



            6  this position, this poses a radical change of what has



            7  been the precedence of this community for over 35 years.



            8  The architectural guidelines only pertained to structural



            9  changes to the exterior of the home and the lot and



           10  certainly did not include landscaping, maintenance and



           11  repair of the slopes."



           12           Do you see that language?



           13      A.   I can read that and I believe I always believed



           14  that to be true.



           15      Q.   So you're challenging the letter that was



           16  circulated on July 19, 2023, which is Exhibit 6; is that



           17  right?



           18      A.   I'm sorry.  I didn't understand what you said.



           19      Q.   Strike the prior question, actually.



           20           Why did you write this e-mail to the board?



           21      A.   Are you asking me why did I write it?



           22      Q.   Correct.



           23      A.   I'm not sure of what you're asking.  If you're



           24  asking did we write that, if it's from Kent and Cathi



           25  Berchiolli, I wrote it.
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            1      Q.   But what was the purpose?  Why did you feel like



            2  you have to write an e-mail to the board following the



            3  letter to the attorney's office?



            4      A.   I guess because there was talk going around in



            5  the community that the damage to the slope needs to be



            6  repaired by the homeowner and that was foreign to my way



            7  of thinking.



            8           So I was laying out the reasons why the slope



            9  should be left in the control of the HOA.



           10      Q.   And is that why you wrote, "The role of the



           11  landscape committee could be changed erratically if the



           12  homeowner has the final say as to how their slope, which



           13  is deeded to them, is maintained, then Green Horizons and



           14  the landscape committee have very limited authority in how



           15  the slope is planted, watered and maintained"?



           16      A.   I think that would be a true statement and a true



           17  concern I had.



           18      Q.   Did you express this concern to anyone other than



           19  to the board members at that time?



           20      A.   No.  I don't think so.  I think it was just -- if



           21  it was an e-mail and it was addressed to the board, that's



           22  the only people that got it.



           23      Q.   Let's mark next in order Exhibit 8.



           24           (Deposition Exhibit No. 8 was marked for



           25  identification.)
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            1  BY MR. ALEXANDER:



            2      Q.   Exhibit 8 is LBF 2537 through 2538.  And this is



            3  a continuation of the chain of e-mails from Exhibit 7.



            4           There's an e-mail dated July 23rd, 2023 from



            5  Bonnie M.  Do you see that Bonnie M here?



            6      A.   Are you saying that the more knowledge I have,



            7  the more problems there will be?  Is that what they're



            8  saying?



            9      Q.   I'm just asking, do you see the e-mail from



           10  Bonnie M?  My question is, who is Bonnie M, if you know?



           11      A.   I don't think -- I wasn't addressed on this



           12  e-mail, was I?



           13      Q.   You were not, but do you know who Bonnie M is?



           14      A.   Okay.  I think the whole gist of this thing is



           15  they knew how I felt about the slopes because that's what



           16  we've done for 35 years.  So this would be a radical



           17  change if we moved in the other direction.



           18      Q.   Okay.  Do you have an understanding of who Bonnie



           19  is?



           20      A.   "I think the more he knows, the more he will use



           21  against the board."



           22           MR. COMBS:  Objection; unresponsive.



           23           THE WITNESS:  I'm not sure what we're talking



           24  about there.



           25           MR. COMBS:  Just listen to the question and
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            1  answer the question, Mr. Berchiolli.



            2           THE WITNESS:  Okay.



            3  BY MR. ALEXANDER:



            4      Q.   It's just a simple, who is Bonnie?  What is her



            5  role, if any?



            6      A.   I don't understand unless you're asking who is



            7  Bonnie.



            8      Q.   That's exactly what I'm asking, yeah.



            9      A.   Bonnie was a member of the board.



           10      Q.   Okay.  Do you know what her position was at that



           11  time?



           12      A.   I think probably secretary or maybe at large.



           13      Q.   Okay.  Then we have an e-mail still on Exhibit 8



           14  from Sandra Comouche dated 7, 2023 -- July 23rd of 2023.



           15  She writes, "We have to come up with a very clear



           16  statement about the community responsible concerning the



           17  slope.  To maintain continuity in the community, the HOA



           18  is responsible for the irrigation lines and planting of



           19  the slopes to a depth of four inches.  The drainage and



           20  substrate is the owner's responsibility."



           21           Is it your experience from being on the landscape



           22  committee that the HOA is responsible for irrigation lines



           23  and planting of the slopes to a depth of four inches?



           24      A.   I can read that.  I don't know where the four



           25  inches came from.  Sometimes we plant plants that go
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            1  deeper than four inches.  Even the landscape lines are



            2  deeper than four inches.



            3      Q.   What do you mean by the landscape lines?



            4      A.   I mean the sprinkler lines.  The sprinkler lines



            5  go deeper than four inches.  A lot of the plants we plant



            6  are deeper than four inches.  Four inches is just the top



            7  layer of the soil.



            8           Ground cover would maybe cover four inches, but



            9  anything else, any shrub that we planted would go -- any



           10  gallon would go lower than four inches.  I don't know what



           11  the term four inches came from.



           12      Q.   Okay.  So it's your experience being on the HOA



           13  board that the HOA was maintaining the slopes at a depth



           14  deeper than four inches?



           15      A.   Yes.  I would think so.  I mean -- yes.  Four



           16  inches -- the term four inches means nothing to me.



           17      Q.   Why do you say that?



           18      A.   Because I never think of the slopes as being only



           19  four inches thick.  I mean, any hole we dig is going to be



           20  deeper than four inches.



           21      Q.   Let's mark next in order Exhibit 9.



           22           (Deposition Exhibit No. 9 was marked for



           23  identification.)



           24  BY MR. ALEXANDER:



           25      Q.   Exhibit 9 is Bates stamped LBF 2541.  It's an
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            1  e-mail dated July 25th, 2023 from Paul Elsesser to you,



            2  Kent Berchiolli, correct?



            3      A.   Yes.  I can read it.



            4      Q.   Is that e-mail from Paul to you?



            5      A.   Paul sent that to me, I think, because I was



            6  concerned about --



            7           MR. COMBS:  Objection.  He just -- excuse me,



            8  Mr. Berchiolli.  He just asked you a yes-or-no question.



            9           THE WITNESS:  And your question is, can I read



           10  this?



           11  BY MR. ALEXANDER:



           12      Q.   No.  I'll get to that.  That's going to be my



           13  next question.



           14           But as a base of what we call foundation, was



           15  that e-mail from Paul to you?



           16      A.   Yes.



           17      Q.   Okay.  And he writes, "Kent, we want Green



           18  Horizons to continue as they have been doing and



           19  appreciate your efforts on behalf of the community as



           20  chairman of the landscaping committee and want you to



           21  continue.  I hope that clears things up for you.  Best



           22  regards, Paul Elsesser."



           23           Do you remember receiving that e-mail?



           24      A.   Yes.



           25      Q.   And the title of the e-mail is "Your inquiry."
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            1  Do you see that?



            2      A.   The title of the e-mail was -- I'm not sure what



            3  you're asking me.  I'm sorry.



            4      Q.   The e-mail is titled, "Your inquiry," correct?



            5      A.   I still don't understand what you're asking.  Are



            6  you asking did I get that?  Yes, I got it.



            7      Q.   Okay.  What were you inquiring of Paul Elsesser



            8  that prompted him to respond with this e-mail to you?



            9      A.   What was Paul's response?



           10      Q.   No.  What were you inquiring of Paul?



           11      A.   I think I was concerned with what my job was



           12  going forward, like tomorrow and the next day.  I was



           13  complaining about the board needs to be clearer as to what



           14  my responsibilities are because I can let Green Horizons



           15  know what their responsibility is.



           16           So Paul was saying on behalf of the community, we



           17  want you to continue.  In other words, keep doing what



           18  you've been doing until we tell you otherwise.  I assume



           19  that's it.



           20      Q.   Did you ever respond to this e-mail, if you



           21  remember?



           22      A.   No.  I don't think I did respond to it.  It was



           23  clear to me what it meant.



           24      Q.   What did it mean to you?  Is it just what you



           25  testified right now, that you're going to continue as the
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            1  landscaping committee chair?



            2      A.   I guess I said yes, I would.



            3      Q.   Did you question the decision for the board to



            4  continue using Green Horizons to have them do as they have



            5  been doing, as Paul Elsesser states it?



            6      A.   I don't think I answered the e-mail.  I just



            7  understood the e-mail.  I think maybe the next time I saw



            8  him I said -- I would say something like thanks for the



            9  e-mail.  But I did not send anything back in writing to



           10  him.  I just continued doing my job.



           11           Maybe I can add one thing.  All during the time



           12  this incident occurred until it finally was repaired,



           13  there was other parts of the community that required slope



           14  repair and plant replacement.  And that was continued on a



           15  regular basis.



           16           Each time I needed money, I would submit a



           17  request to the board and the board would either approve it



           18  or disapprove it.



           19      Q.   Okay.  I'm going to mark next in order Exhibit



           20  10.  Give me one second.



           21           (Deposition Exhibit No. 10 was marked for



           22  identification.)



           23  BY MR. ALEXANDER:



           24      Q.   Exhibit 10 is not Bates stamped.  It is an e-mail



           25  chain that begins August 1st, 2023 from Kent Berchiolli
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            1  and ends August 1st, 2023 with Glenn Wargo responding.



            2  Two-page document.



            3           Kent, I will turn your attention to your original



            4  e-mail dated August 1st, 2023.  Do you recall writing this



            5  e-mail to the board?



            6      A.   I'm sure I did.



            7      Q.   But as you sit here right now, do you recall



            8  writing it?  Why don't you take a minute and read through



            9  this e-mail and let me know when you're ready to discuss



           10  it.



           11      A.   You want me to read the City of San Marcos; is



           12  that the paragraph?



           13      Q.   Let me try to walk you through it.  Let's go with



           14  the first paragraph.  "My purpose is not necessarily to



           15  benefit unit 139's homeowner, but really to lay out facts



           16  that would hinder the completion of GeoTek's findings and



           17  repair suggestions."



           18           Do you see that language?  It's the first



           19  paragraph here.



           20      A.   The one that says the completion of GeoTek's



           21  findings and repair suggestions?



           22      Q.   Yeah.  Where you write, "My purpose is not



           23  necessarily to benefit 139's homeowner."



           24      A.   When I got the report -- I don't know if this



           25  answers your question -- when I got the report from
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            1  GeoTek, I got a copy of it, I thought it was very



            2  complicated and the repair work was so involved that I



            3  didn't think anybody would assume the job to do it.



            4           And so I don't know what I thought about



            5  additional damage.  I don't know.



            6      Q.   Okay.  Let me try to get some clarification based



            7  off of what you just said.



            8           Were you concerned that GeoTek's scope of work is



            9  not appropriate for fixing the slope?



           10      A.   Was I concerned that GeoTek's report would not



           11  fix the slope?  Is that what you're asking me?



           12      Q.   Yes.



           13      A.   No.  I assume if GeoTek said it had to be done



           14  that way, then that would fix the slope.  However, I



           15  thought it was a very complicated fixing of what was --



           16  what I was told by Brian Woods is not a big deal.



           17           So I thought it was an overdo of the repair.



           18      Q.   In paragraph six you write, "The cost of this



           19  repair, as laid out in the report, will well exceed the



           20  homeowner's ability to perform and possibly the community



           21  as well."



           22           Do you see that language?



           23      A.   Yeah.



           24      Q.   How did you come about with the opinion the



           25  community would not be able to pay for GeoTek's scope of
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            1  repair?



            2      A.   His report included excavation of the entire



            3  area, which would require equipment that would be very



            4  difficult to get on the slope, either through her property



            5  or from the property up above.



            6           And I thought it was more than what was necessary



            7  to get the slope filled.  And so the cost would be



            8  prohibitive both whether the homeowner paid for it or the



            9  community paid for it.  And I think I was right because



           10  they ended up with people who shoveled fixing it, which is



           11  not what GeoTek had wanted in the beginning.



           12      Q.   At paragraph seven you write, "There are over 90



           13  slopes in this community that are deeded to a homeowner



           14  and have been repaired, maintained, weeded, planted and



           15  watered for about 35 years with no cost to the homeowner."



           16           Do you still agree with that statement?



           17      A.   Yes.  I do agree with it.



           18           MR. ALEXANDER:  I have no further questions at



           19  this time.  Actually, I have a couple here.



           20  BY MR. ALEXANDER:



           21      Q.   Do you know who Bill Mack is of unit 67?



           22      A.   Bill Mack?



           23      Q.   Yes.



           24      A.   Yes.  Bill Mack owns the home -- I forget the



           25  number.  67, I think.  A while back, this is the only
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            1  major thing that I can remember, was a pressure line broke



            2  in the middle of the night and the water ran down the



            3  slope and under his house.



            4           So we addressed the breakage, got it fixed, but



            5  he said I'm going to have to go under the house and try to



            6  fix it.  I'll do it myself, he said.  And we ended up --



            7  the board ended up working out some kind of a payment to



            8  him.  I think it was $600 or $700 that was given to him to



            9  help in the cost for him to clean the area under his



           10  house.



           11           So the board paid for at least part of the



           12  problem.



           13      Q.   Where was that pressure line located?



           14      A.   I'm sorry?



           15      Q.   Where was that pressure line located?



           16      A.   It was probably -- I'm going to guess, but



           17  probably 2016, something like that.



           18      Q.   No.  I don't want you to guess.  And my question



           19  was not with respect to the timeframe.



           20           My question is, the pressure line that broke,



           21  where was it located?  Was it on the slope?



           22      A.   The breakage?



           23      Q.   Yes.



           24      A.   Yes.  It was on the slope.



           25      Q.   Was the pressure line the same as a sprinkler?
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            1      A.   Yes.  The pressure line -- yes, the pressure line



            2  was installed by somebody and it broke.  So that was on



            3  the slope.  So the damage it caused, to my way of



            4  thinking, the HOA was responsible to get it either



            5  repaired or to pay somebody to do it.



            6           In this case, he wanted to do it.  So we ended up



            7  giving him a check to help offset the cost.  And he agreed



            8  to it.



            9      Q.   Was the pressure line part of the sprinkler



           10  system on the slope?



           11      A.   Yes.  The pressure line was on the slope.



           12  There's a lot of pressure lines.  A pressure line simply



           13  means that there's water in it all the time with the



           14  pressure from the balancing afforded of the water



           15  district.



           16           When they break, it's like you turned on the



           17  faucet and nobody has turned it off.



           18      Q.   When the board wrote Bill Mack a check, was



           19  that -- to your knowledge, did that come out of the



           20  reserves or some other account?



           21      A.   I'm not sure where it came from.  I would assume



           22  it came from a reserve.



           23      Q.   And approximately what year was this?



           24      A.   Again, I'm guessing at this, but I would say



           25  2016, 2017, something like that.
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            1      Q.   Well, is that a guess where you have absolutely



            2  no idea or are you estimating when that took place?



            3      A.   It's a guess on my part.  It was during the time



            4  that I was president.



            5      Q.   Okay.  So somewhere between 2011 and 2019,



            6  correct?



            7      A.   Yes.



            8      Q.   With that, I have no further questions at this



            9  time.



           10           MR. COMBS:  Very well.  I have some questions.  I



           11  don't think we need to take a break.  We just got back



           12  from one, but if anybody needs to, we can.  Okay.  Then



           13  let's go forward.



           14           Can you enable my ability to share?



           15           MR. ALEXANDER:  Let me stop sharing my screen.



           16                         EXAMINATION



           17  BY MR. COMBS:



           18      Q.   Mr. Berchiolli, do you understand that I'm the



           19  attorney for Las Brisas Pacificas, Inc.?



           20      A.   Yes, I know that.



           21      Q.   And I may refer to Las Brisas Pacificas, Inc. as



           22  the association or the HOA in my questions.  Will you



           23  understand what I'm talking about?



           24      A.   Yes.



           25      Q.   Okay.  Thank you.  Now, I notice that the name on
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            1  your Zoom says Jill.  Are you at Jill Mann's house right



            2  now?



            3      A.   Why am I here at Jill's house?



            4      Q.   Are you at Jill's house?



            5      A.   Yes.



            6      Q.   Is Jill in the room with you?



            7      A.   Yes.



            8      Q.   Where is Jill with respect to where you are?



            9      A.   She's about eight feet away from me at the other



           10  end of the table.



           11      Q.   How did it come about that you arranged to have



           12  your deposition taken at Jill's house?



           13      A.   Well, originally my wife thought she could do it



           14  and then the other day she had concerns about it, concerns



           15  that maybe she was not capable of doing it.  So I asked



           16  Jill about it.



           17           And Jill said, That's not a problem; we can use



           18  my computer; I've done it quite frequently.  So it was



           19  simply a matter of my wife not wanting to do it or not



           20  wanting to try to do it and Jill was capable of doing it.



           21  That's why I'm here.



           22      Q.   Have you been to Jill's house before?



           23      A.   What?



           24      Q.   Have you been to Jill's house before?



           25      A.   I've been in the house before, if that's what you
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            1  mean, yes.



            2      Q.   How many times, approximately?



            3      A.   Maybe four or five times.  I don't know.



            4      Q.   Is there anybody else in the room besides you and



            5  Jill Mann?



            6      A.   My wife, Cathi.



            7      Q.   What is your relationship with Jill Mann?  Do you



            8  consider her a friend?



            9      A.   I consider her a homeowner like the other 169



           10  homeowners.



           11           MR. ALEXANDER:  Objection; nonresponsive.



           12  BY MR. COMBS:



           13      Q.   Do you consider Jill Mann a friend?  Yes or no?



           14      A.   I would consider her a friend, sure.



           15      Q.   Do you support Jill Mann's lawsuit against the



           16  HOA?



           17           MR. ALEXANDER:  Vague as to "support."  Do you



           18  mean financial support?  It's a vague question.



           19  BY MR. COMBS:



           20      Q.   Go ahead and answer if you understand the



           21  question.



           22      A.   Ask the question again.



           23      Q.   Do you support Jill Mann's lawsuit against the



           24  HOA?



           25           MR. ALEXANDER:  Same objection.
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            1           THE WITNESS:  I agree with the reason why it's



            2  being done.



            3  BY MR. COMBS:



            4      Q.   Do you hope that Jill Mann wins her lawsuit



            5  against the HOA?



            6      A.   I want to say yes, but I don't want to hurt the



            7  HOA.



            8      Q.   Why do you support Jill Mann's lawsuit against



            9  the HOA?



           10      A.   Because for the HOA to continue being the place



           11  it is and as a nice community to live in, I think it's the



           12  only solution going forward.



           13      Q.   And what solution do you think that is?



           14      A.   That the community continue to maintain the



           15  slopes as they've done for the last 35 years.



           16      Q.   Are your responses today intended to support



           17  Jill's case against the HOA?



           18           MR. ALEXANDER:  Harassing, vague, badgering the



           19  witness.



           20           THE WITNESS:  I'm sorry.  Say that again.



           21           MR. COMBS:  Can you repeat the question to him,



           22  please?



           23           (Requested portion read by the reporter.)



           24           MR. ALEXANDER:  Same objections.  This is



           25  harassing the witness.
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            1           THE WITNESS:  I support the reason for it.



            2  BY MR. COMBS:



            3      Q.   But you intend for your testimony to support



            4  Jill's case against the HOA; isn't that correct?



            5           MR. ALEXANDER:  Counsel, this line of questioning



            6  is not appropriate.  Harassing the witness.  He provided



            7  his responses to questions that you did not object to.



            8  Now you're badgering him.



            9  BY MR. COMBS:



           10      Q.   You heard the objection of Jill Mann's counsel?



           11      A.   Yes.



           12      Q.   I'm going to have the court reporter read the



           13  question back to you and I would like you to answer it.



           14           (Requested portion read by the reporter.)



           15           THE WITNESS:  I think the question isn't a simple



           16  yes or no.  I agree with the fact that the community has



           17  to continue the way it's been operating with the HOA



           18  responsible for the slopes.



           19           Her lawsuit -- if her lawsuit is required to get



           20  that done, then yes, I support it.



           21  BY MR. COMBS:



           22      Q.   You mentioned that you obtained an AA degree from



           23  New York University.  In what area did you get your



           24  degree?



           25      A.   At the time, I was interested in becoming a pilot
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            1  so I specialized in aircraft operations.  A two-year



            2  college degree was required to get into the flight program



            3  and that's why I did it.



            4      Q.   Do you have any formal engineering training of



            5  any kind?



            6      A.   I qualified to be a licensed landscape contractor



            7  in California.  If that gives me some knowledge of



            8  engineering -- I don't think of it as that way, but there



            9  is qualifications required and I met them.  And I passed



           10  the test and got my license.



           11           So...



           12      Q.   Objection; nonresponsive.



           13           Do you have any formal engineering training?



           14      A.   No.



           15      Q.   Do you have any formal training in geology?



           16      A.   No.



           17      Q.   Do you have any formal training in any of the



           18  natural sciences?



           19           MR. ALEXANDER:  Vague as to any of the natural



           20  sciences.



           21  BY MR. COMBS:



           22      Q.   We can go through them.  Do you have any formal



           23  training in chemistry?



           24      A.   In what?



           25      Q.   Chemistry.
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            1      A.   I took it in college.



            2      Q.   Beyond classes in college, do you have any other



            3  formal training in chemistry?



            4      A.   No.



            5      Q.   Do you have any formal training in physics?



            6      A.   Well, I started out as a customer service rep and



            7  I rose up to become the general manager of the company.  I



            8  guess that had -- I had to have the knowledge to do that.



            9      Q.   In the study of physics?  How did that apply to



           10  the study of physics?



           11      A.   The fact that the nursery was located on 265



           12  acres with slopes, I had to be sure that the slopes were



           13  solid, that the plants weren't going to run down when it



           14  rained.  That's on-the-job experience, I guess.



           15      Q.   Do you have any formal training in the study of



           16  surveying?



           17      A.   No.



           18      Q.   Do you have any formal training in the study of



           19  law?



           20      A.   Other than taking some courses.



           21      Q.   What courses did you take that were pertinent to



           22  the study of law?



           23      A.   Business law and other related real estate.  I



           24  mean, I went to -- I was in the habit of taking night



           25  courses at different colleges while I was working.  If
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            1  that's training, I think most of my training has been



            2  on-the-job training, you know.  40 years in the business



            3  you retain something.



            4      Q.   I'm asking about formal training.  You said you



            5  took some classes, some law classes.  What law classes did



            6  you take?



            7      A.   You talk about formal training like the only



            8  formal training is if you go to school.  I think of it



            9  otherwise.  Formal training can be on-the-job training.



           10      Q.   That's not what I'm asking you.  I'm asking about



           11  formal training in a school setting.  Let's narrow it down



           12  to that.  What formal training in a school setting do you



           13  have in the study of law?



           14      A.   Other than taking some courses at junior



           15  colleges, different junior colleges, the answer is no.



           16      Q.   Have you ever taken any classes or courses that



           17  have to do with HOA board training?



           18      A.   No.



           19      Q.   Okay.  What background, if any, do you have in



           20  soils engineering?



           21      A.   I don't have any courses in that.



           22      Q.   Okay.  You were a landscape licensed contractor.



           23  From what year to what year did you hold an active



           24  landscape license?



           25      A.   If my memory serves me right, it is from '67 to
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            1  '72.  Then I let it expire.



            2      Q.   What do you understand the scope of a landscape



            3  contractor's license to include?



            4      A.   It includes a lot of things.  It includes the



            5  knowledge of plants; knowledge of drainage -- drainage is



            6  a big part; knowledge of maintenance; knowledge of insect



            7  control, pest control; knowledge of fungus control; the



            8  ability to contract with somebody.



            9      Q.   Do you have any licenses as pertains to



           10  arboriculture?  Do you know what arboriculture is?



           11           MR. ALEXANDER:  Can you spell that and use it in



           12  a sentence?



           13           THE WITNESS:  No.  When I was in high school, I



           14  worked for a nursery, a big nursery on Long Island that



           15  did landscaping and I was involved in that.



           16           But I was a young guy.  It was just part of the



           17  training.  I got experienced in that.  And when I got my



           18  license, I ran the company.



           19  BY MR. COMBS:



           20      Q.   Okay.  Objection; you're launching into a



           21  narrative, sir.



           22           Do you know what arboriculture is?



           23      A.   What?



           24      Q.   Arboriculture.



           25      A.   Horticulture?
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            1      Q.   I'll spell it for you.  A-R-B-O-R-I culture,



            2  arboriculture.



            3      A.   That's trees?



            4      Q.   Correct.



            5      A.   I know diseases when I see it, if that's what you



            6  mean.  I know about sizes of trees and rooting habits of



            7  trees, that type of thing.



            8      Q.   Do you have any certifications or license as it



            9  pertains to maintenance of trees?



           10      A.   I have no license in the maintenance of trees,



           11  no.



           12      Q.   Have you read the CC&Rs for Las Brisas Pacificas?



           13      A.   Many, many times.



           14      Q.   Are you aware of any recorded amendments to those



           15  CCRs?



           16      A.   No.



           17      Q.   Do you agree that the CC&Rs govern the obligation



           18  of the association and the owners as it pertains to



           19  property within the Las Brisas Pacificas project?



           20      A.   I think of the CC&Rs as a document that was



           21  required by the owner of the property so we could get the



           22  place declared a senior community.  There are rules and



           23  regulations that were written by the community and changed



           24  several times, and that includes the architectural



           25  guidelines.  That's only part of it.
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            1      Q.   Objection; nonresponsive.



            2           I'm asking you about the CC&Rs that were



            3  recorded.  I'm not asking about rules and regulations that



            4  have been enacted by the board of directors.



            5      A.   Ask the question again.



            6      Q.   I'm talking about the recorded CC&Rs.  Do you



            7  know which document I'm talking about?



            8      A.   Yes.



            9      Q.   Okay.  Do you agree that the CC&Rs govern the



           10  obligations of the association and the owners as it



           11  pertains to property within the Las Brisas Pacificas



           12  project?



           13           MR. ALEXANDER:  That calls for a legal



           14  conclusion.



           15           THE WITNESS:  I think the question doesn't --



           16  it's too vague.  It's not direct enough.  It tells us why



           17  we are a senior community, what we have to do to retain



           18  senior community, the position.  It doesn't tell us about



           19  noise.  It doesn't tell us about clotheslines; it doesn't



           20  tell us about speeding limits.



           21           It's only part of the governing document that we



           22  go by.



           23  BY MR. COMBS:



           24      Q.   Okay.  You said that you read the CC&Rs many



           25  times.
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            1      A.   I'm sorry.  Say that again.



            2      Q.   You testified earlier that you had read the CC&Rs



            3  many times.  Do you understand that the CC&Rs impose



            4  certain obligations on the association and the owners with



            5  respect to property within the Las Brisas project?  Yes or



            6  no?



            7           MR. ALEXANDER:  Vague, misstates prior testimony.



            8           THE WITNESS:  Yes, but only partially.



            9  BY MR. COMBS:



           10      Q.   Do you believe that the board of directors has



           11  the right to take any action that is outside the authority



           12  granted to them in the CC&Rs?



           13           MR. ALEXANDER:  Calls for a legal conclusion,



           14  vague to any action.



           15           THE WITNESS:  Ask the question again.



           16           MR. COMBS:  Can you repeat the question for him,



           17  Madam Court Reporter?



           18           (Requested portion read by the reporter.)



           19           THE WITNESS:  Do they have the right to do



           20  something that's in contradiction of the CC&Rs, is that



           21  what you're asking me?



           22           MR. COMBS:  Can you read the question for him



           23  again, please?



           24           (Requested portion read by the reporter.)



           25           MR. ALEXANDER:  Same objection.
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            1           THE WITNESS:  No, they don't have that right.



            2  BY MR. COMBS:



            3      Q.   Okay.  I'm going to now share my screen.



            4      A.   Are you asking me another question?



            5      Q.   Sorry.  I'm going to share my screen.  I just



            6  want to make sure I share the right one.  Okay.  Do you



            7  see the CC&Rs right now (indicating)?



            8      A.   Yes.



            9      Q.   Okay.  So do you see it moving right now?



           10      A.   I see some writing on there, but I don't think I



           11  can read it.



           12      Q.   I don't think I'm sharing the right thing.  I'm



           13  going to stop here.  Now do you see this document



           14  (indicating)?



           15      A.   Yes.



           16      Q.   And you've seen that before, right?  This is the



           17  CC&Rs?



           18      A.   Yes.



           19      Q.   You read them many times?



           20      A.   Yes.  I referred to them many times, yes.



           21      Q.   I understand.  I want to scroll down to the



           22  definition of "common area."



           23           MR. ALEXANDER:  Are you marking that as an



           24  exhibit?



           25           MR. COMBS:  Yes.  We're on Exhibit 11?
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            1           MR. ALEXANDER:  That's correct.



            2           MR. COMBS:  Let's mark the CC&Rs as Exhibit 11.



            3           (Deposition Exhibit No. 11 was marked for



            4  identification.)



            5  BY MR. COMBS:



            6      Q.   Do you see, sir, this definition of "common



            7  area"?



            8      A.   I can read that, yes.



            9      Q.   Okay.  Have you read that definition before?



           10      A.   I read the CC&Rs many times.



           11      Q.   Okay.  Have you read this definition before?



           12      A.   I'm sure I have.



           13      Q.   Okay.  Take a moment and read it and let me know



           14  when you're done.



           15      A.   I understand what it's saying.



           16      Q.   Okay.  What does it say?



           17      A.   Well, it says that it limits what is called a



           18  common area, but I need to add this and that is that I



           19  don't necessarily think of the slopes as common area.  I



           20  think of it --



           21      Q.   I'm not asking about the slopes.  I'm asking if



           22  you understand this definition?



           23      A.   Yes, I understand what it is saying.



           24      Q.   So common area is, "All real property and



           25  improvements including personal property located thereon
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            1  within the property which is owned by the association for



            2  the common use and enjoyment of the lot owners."



            3           Do you understand that?



            4      A.   Yes.



            5      Q.   Let's scroll down to the definition of



            6  "residential lot."  Okay.  Do you see this definition of



            7  residential lot?  Take a moment and read that.



            8      A.   I can read that.



            9      Q.   Okay.  Do you know what tract map No. 265 is?



           10      A.   I think that's either the ravine or where the



           11  clubhouse is.



           12      Q.   Have you ever reviewed tract map No. 265?



           13      A.   Is that the tract number of where the clubhouse



           14  and the swimming pool is or is that the ravine?



           15      Q.   I'm asking you whether you have read it or not.



           16  If you don't know, that's okay.  I'm going to mark it as



           17  an exhibit and we'll take a look at it.



           18      A.   I have read it.  If it's in the CC&Rs, I have



           19  read it.



           20           MR. COMBS:  So Vasco, were you just dropping



           21  these into the chat or how were you uploading?



           22           MR. ALEXANDER:  I was, yes.



           23           MR. COMBS:  Okay.  Here is Exhibit 11, which is



           24  the CC&Rs.  And next I'm going to drop in what we will



           25  mark as Exhibit 12, which is tract map 265.
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            1           (Deposition Exhibit No. 12 was marked for



            2  identification.)



            3           MR. ALEXANDER:  Craig, just mechanical, I'm going



            4  to e-mail Yvonne, the court reporter, Exhibits 1 through



            5  10 and cc you.  If you could do me a favor and e-mail your



            6  exhibits, likewise.



            7           MR. COMBS:  I'll do that after I'm done here.



            8  BY MR. COMBS:



            9      Q.   Okay.  Can you see this map here, Mr. Berchiolli?



           10      A.   I can see the writing, yes.



           11      Q.   Okay.  Do you see where it says San Marcos tract



           12  No. 265 is at the top?



           13      A.   I can see that, yes.



           14      Q.   Okay.  And do you recall ever having seen this



           15  map before?



           16      A.   It looks familiar to me.



           17      Q.   Do you have any specific recollection of seeing



           18  this map before?



           19      A.   I'm sure I have looked at it.  If you correct me,



           20  I'll understand, but I think it's the tract where the



           21  clubhouse and the swimming pool is.



           22      Q.   Okay.  Do you see the --



           23      A.   170, 172 -- I don't know -- where is 165?



           24      Q.   Let's see if we can find 165.  Is 165 a common



           25  area lot?  I see it goes 163, 164 and then --
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            1      A.   You're talking about the homeowners?



            2      Q.   This is a legal description of the Las Brisas



            3  Pacificas project that is referenced in the CC&Rs.  Do you



            4  understand that?  This is tract map 265.



            5      A.   Yes.  I have seen this map before.  I used it a



            6  lot.



            7      Q.   Okay.  So you have seen it.  You can see lot



            8  layouts and you understand this represents the lots within



            9  Las Brisas Pacificas?



           10      A.   Yes.



           11      Q.   There's an entrance.



           12      A.   Yes.



           13      Q.   And do you understand that these numbered lots



           14  here are residential lots with the exception of common



           15  area?



           16      A.   I understand that 165 now is the map of the whole



           17  tract.



           18      Q.   Well, it's 265.



           19      A.   265, I mean.



           20      Q.   Okay.  And you understand that Ms. Mann's lot is



           21  No. 139; is that correct?



           22      A.   Yes.



           23      Q.   Okay.  Do you see 139 here?



           24      A.   Yes.



           25      Q.   And you can understand how that is her lot;
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            1  that's the shape of her lot?



            2      A.   I can see that that's the lot, 139, yes.



            3      Q.   Okay.  And you see it's bounded by 138, 140, 127,



            4  128, 131 and 132?



            5      A.   Yes.



            6           MR. ALEXANDER:  Objection.



            7           MR. COMBS:  131, 128, 127.



            8  BY MR. COMBS:



            9      Q.   And you understand those are also privately owned



           10  residential lots, correct?



           11      A.   Yes.



           12      Q.   Okay.  Can you identify on this lot any common



           13  area?



           14      A.   I consider the slopes to be -- I consider the



           15  slopes to be maintained like a common area.



           16      Q.   Is there any legally described common area that



           17  adjoins lot 139?



           18           MR. ALEXANDER:  Calls for a legal conclusion.



           19  The document speaks for itself.



           20           THE WITNESS:  It does not show on the deed.



           21  BY MR. COMBS:



           22      Q.   Okay.  Lot 171, do you see that to the southwest



           23  of lot 139?



           24      A.   What was the lot number?  171?



           25      Q.   171, yeah.  Do you see that there?
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            1      A.   That's the street.



            2      Q.   Correct.  Are the streets owned by Las Brisas



            3  Pacificas or are they owned by the County, do you know?



            4      A.   They're owned by Las Brisas Pacificas.



            5      Q.   Okay.  So that's a common area lot, isn't it?



            6      A.   Yes.



            7      Q.   But 137 is not a common area lot, is it?



            8      A.   I treat the slope as part of a common area.



            9      Q.   It's a yes or no.  Is 137 a common area lot?  Yes



           10  or no?



           11      A.   No.



           12           MR. ALEXANDER:  That's badgering the witness.



           13           MR. COMBS:  No, he did not answer me.



           14  BY MR. COMBS:



           15      Q.   Is lot 138 a common area lot?  Yes or no?



           16           MR. ALEXANDER:  Calls for an expert opinion.



           17           THE WITNESS:  I can't answer that question



           18  because you're leaving out the slope.



           19  BY MR. COMBS:



           20      Q.   So you can't answer the question?



           21      A.   No.



           22      Q.   You don't know, do you?



           23      A.   I know.  I know for 35 years that lot 139 has a



           24  slope that is -- that has been maintained by the HOA, paid



           25  for by the HOA in all aspects of maintenance.  And then
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            1  she has a level area where she lives and she's responsible



            2  for that.



            3      Q.   But does the association have a legal interest in



            4  the real property located on 139?



            5           MR. ALEXANDER:  Calls for a legal conclusion;



            6  calls for expert opinion.



            7  BY MR. COMBS:



            8      Q.   Does the association have a recorded interest in



            9  lot 139, do you know?



           10           MR. ALEXANDER:  Calls for speculation.



           11  BY MR. COMBS:



           12      Q.   Are you going to answer the question?



           13      A.   I don't understand your question.



           14      Q.   You contend that part of lot 139 is common area,



           15  do you not?



           16      A.   I consider it a slope.



           17      Q.   I understand you consider it a slope.  Do you



           18  consider it to be common area?  Yes or no?



           19      A.   I consider the slope from a maintenance



           20  standpoint as common area.



           21      Q.   Okay.  Would you agree that the definition of



           22  common area in the CC&Rs governs what is common area and



           23  what is not common area?  Do you agree with that?



           24           MR. ALEXANDER:  Calls for a legal conclusion.



           25  The document speaks for itself.
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            1           THE WITNESS:  I believe a lot of things.  I



            2  believe that the CC&Rs is a poorly written document that



            3  was originated by the owner to get the approval to be



            4  called a senior community.  I'm sure when he sold 139 for



            5  the very first time, the question may have been asked what



            6  do I do with that slope.  And his answer would have been



            7  you don't do anything, we maintain that slope.



            8  BY MR. COMBS:



            9      Q.   Objection; nonresponsive.



           10           Ms. Court Reporter, will you please read back the



           11  question?  And Mr. Berchiolli, you're required to answer



           12  the question.



           13           MR. ALEXANDER:  To the best of your knowledge.



           14           (Requested portion read by the reporter.)



           15           MR. ALEXANDER:  Same objections.  Calls for a



           16  legal conclusion.  The document speaks for itself.



           17           THE WITNESS:  For the years that I lived in the



           18  community, I followed --



           19           MR. COMBS:  Objection; nonresponsive.



           20  BY MR. COMBS:



           21      Q.   It's a yes-or-no question, Mr. Berchiolli.  Do



           22  you need the court reporter to read it back again?



           23      A.   No.  She doesn't have to read it back.  I



           24  understand the question.



           25      Q.   Okay.  Then please answer it.
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            1      A.   Say the question one more time.



            2           (Requested portion read by the reporter.)



            3           MR. ALEXANDER:  Same objections.



            4           THE WITNESS:  Yes, I agree with that.



            5  BY MR. COMBS:



            6      Q.   Very well.  According to the definition of common



            7  area in the CC&Rs, where on lot 139 is there any common



            8  area?



            9      A.   No, there is no common area.



           10      Q.   Now, I want to refer you to allegations made in



           11  Ms. Mann's Complaint.  And let's attach the Complaint --



           12  you know, we're going to still look at the exhibits that



           13  have already been introduced now.  Okay.  Let's pull up



           14  Exhibit 4.



           15           Can you see Exhibit 4 in front of you, sir?



           16  Mr. Berchiolli, do you see it?



           17      A.   Yeah, I see it.



           18      Q.   Okay.  All right.  So in Exhibit 4 you wrote,



           19  "Many common area slopes are owned by a particular area."



           20  Well, if the definition of "common area" is property that



           21  is owned by the association, how can an owner own any



           22  common area?



           23           MR. ALEXANDER:  Calls for a legal conclusion,



           24  calls for speculation.



           25           THE WITNESS:  I'm not sure what paragraph you're

�

                                                                      130







            1  reading.



            2  BY MR. COMBS:



            3      Q.   Okay.  Let me find it.  Okay.  Right here



            4  (indicating).  Do you see this?  It says, "Although many



            5  common area slopes are owned by a particular property



            6  owner."  Do you see where you wrote that?



            7      A.   The first part of my screen has blocked that out.



            8      Q.   Okay.  What if I scroll down a little bit, can



            9  you see it now?  It's in this paragraph (indicating).



           10  Okay.  The first paragraph says "considerations for



           11  property views."  Do you see that paragraph?



           12      A.   I don't see the beginning.



           13      Q.   Okay.  What do you see on your screen right now?



           14      A.   I see 35 years has placed a responsibility --



           15      Q.   Go down -- not the paragraph below that, but the



           16  next paragraph.



           17      A.   The first part of it is blocked out.



           18      Q.   Can you see "considerations for property views"?



           19  Do you see that now?



           20      A.   I don't know.  I don't see that.



           21      Q.   What do you see on your screen right now?



           22      A.   The first paragraph that I could read totally is



           23  where it says, "The landscape chairperson head nor



           24  property owner participation" --



           25      Q.   I'll scroll down.  I want you to find the
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            1  paragraph that starts with "considerations."



            2      A.   I see it.  "Consideration for property views."



            3      Q.   Read the second sentence of that paragraph.



            4      A.   "Although many common area slopes are owned by a



            5  particular property owner, solutions and maintenance



            6  should remain in control of the landscape maintenance



            7  group subject to approval of the board."



            8      Q.   Previously you had agreed with me that the



            9  definition of common area in the CC&Rs governs the legal



           10  determination of ownership of property in the Las Brisas



           11  project.



           12           So I want to ask you, how can a common area



           13  slope, which is by definition owned by the association, be



           14  also owned by a particular property owner?  That can't



           15  happen, can it?



           16           MR. ALEXANDER:  Misstates testimony and compound,



           17  argumentative.



           18           THE WITNESS:  Are you asking me a question?



           19  BY MR. COMBS:



           20      Q.   Yeah.  I'll rephrase it.



           21           Can an individual property owner own common area



           22  in your mind?



           23           MR. ALEXANDER:  Vague.



           24           THE WITNESS:  I find it difficult to answer that



           25  question.
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            1  BY MR. COMBS:



            2      Q.   Well, you have written here, "Many common area



            3  slopes are owned by a particular property owner."  That's



            4  not possible, is it, Mr. Berchiolli?



            5           MR. ALEXANDER:  Argumentative.



            6           THE WITNESS:  It's not possible if you talk of



            7  the slopes as common area.  It is possible if you talk, as



            8  I stated, as a slope.



            9  BY MR. COMBS:



           10      Q.   Okay.  But there's no common area slope that is



           11  owned by a particular property owner, is there?



           12      A.   There's only two common areas that are owned by



           13  the community and that is the one with the clubhouse and



           14  ravine -- and swimming pool is and that lawn area and the



           15  ravine and the roads.  Those are the only ones that belong



           16  to the community.



           17      Q.   Thank you.  So what did you mean when you wrote,



           18  "Although many common area slopes are owned by a



           19  particular property owner"?



           20      A.   I wish that I had said "slopes" instead of



           21  "common area."



           22      Q.   Okay.  So that was an error when you said that?



           23  There are no common area slopes that are owned by a



           24  particular owner; would that be accurate?



           25      A.   I guess if you look at the -- what is written in
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            1  the CC&Rs, the answer is no.



            2      Q.   Okay.  I want you to look at the paragraph that



            3  starts, "During May 2023."  Can you see that on your



            4  screen?



            5      A.   No.  "Since the start" -- no, I'm not sure what



            6  paragraph you --



            7      Q.   Okay.  Yeah.  It's right above "since the start."



            8  Okay.  Do you see now?  It starts, "During May 2023."



            9      A.   "During May 2023, damage was noted on the slope



           10  unit behind 139."  Is that the one?



           11      Q.   Yeah.  First of all, you reference unit 139.



           12  Now, typically the term "unit" is used in connection with



           13  condominiums.  Do you believe that Las Brisas is a



           14  condominium project?



           15      A.   Ask that again.



           16      Q.   You use the term "unit 139" and you refer to unit



           17  131 and you refer to the residential lots as units in your



           18  e-mail.



           19           Now, I understand you're a layperson, but I'm



           20  trying to understand because the term "unit" is generally



           21  used in connection with condominium projects.



           22           Do you believe Las Brisas Pacificas to be a



           23  condominium project?



           24      A.   "Units" is probably the wrong term.  It is lots.



           25  But I just get in the habit of calling it unit.

�

                                                                      134







            1      Q.   When you say "unit," what you mean is lot or



            2  residential lot; is that fair to say?



            3      A.   Yes.



            4      Q.   Go ahead and take a moment to read that paragraph



            5  and let me know when you're done.



            6      A.   The one "During May 2023"?



            7      Q.   Yes, sir.



            8      A.   "Damage was noted on the slope behind unit 139.



            9  At that time, many of the French drains installed were not



           10  operating correctly, which may have contributed to the



           11  incident that occurred.  During the following months, the



           12  board" --



           13      Q.   Let me stop you right there.  Did you have the



           14  opinion of any professional to tell you that the French



           15  drains contributed to the incident?



           16           MR. ALEXANDER:  Vague.



           17           THE WITNESS:  That's why I said "may."



           18  BY MR. COMBS:



           19      Q.   So the question is, did you have the opinion or



           20  consultation of any professional engineer or geologist or



           21  licensed contractor to tell you that the installation of



           22  the French drain may have contributed to the incident that



           23  occurred or is that your own opinion?



           24      A.   It's my own opinion because they weren't working



           25  at the time of this incident.
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            1      Q.   But it's your opinion?  You did not consult with



            2  an expert or any qualified or licensed person to come up



            3  with this opinion, did you?



            4      A.   Other than my own common sense.



            5      Q.   So it's your own opinion only, correct?



            6      A.   My opinion includes the fact that they were not



            7  working properly at the time of the incident.



            8      Q.   I just want to be clear it's your opinion only;



            9  you did not consult with any expert to help you come to



           10  this conclusion, did you?



           11      A.   No, no.



           12      Q.   So the answer was no, just for the record?  The



           13  answer was no, correct?



           14           MR. ALEXANDER:  That calls for a double negative.



           15           MR. COMBS:  It calls for a what?



           16           MR. ALEXANDER:  You'll confuse the record.  You



           17  asked him in a negative.  If he says no, it will be --



           18  it's your question.  Go ahead.



           19           MR. COMBS:  Madam Court Reporter, could you read



           20  back his answer to my question?



           21           (Requested portion read by the reporter.)



           22  BY MR. COMBS:



           23      Q.   Now, you were not involved with the installation



           24  of the French drains on lot 139, were you?



           25      A.   No.
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            1      Q.   And the installation of the French drains on lot



            2  139 occurred before Jill Mann took ownership of lot 139;



            3  isn't that correct?



            4      A.   Yes.



            5      Q.   So neither you nor Jill Mann have any direct



            6  knowledge about the installation of the French drains on



            7  lot 139, do you?



            8           MR. ALEXANDER:  Calls for speculation as to Jill



            9  Mann.



           10           THE WITNESS:  Jill has some knowledge because she



           11  talked to the owner of the lot when the French drains were



           12  put in.



           13  BY MR. COMBS:



           14      Q.   Okay.  But she wasn't there when the French



           15  drains were put in?



           16      A.   No.



           17           MR. ALEXANDER:  Calls for speculation.



           18  BY MR. COMBS:



           19      Q.   She wasn't there when the contract to put in the



           20  French drains, if any existed, was signed?



           21           MR. ALEXANDER:  Same objection.



           22           THE WITNESS:  If that's a question for me, say it



           23  again.



           24  BY MR. COMBS:



           25      Q.   You know what?  Strike that.
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            1           You were not involved with the selection of the



            2  methods or means of putting in the French drain on lot



            3  139; is that correct?



            4      A.   No.  I had no position on the board nor in



            5  landscaping.



            6      Q.   Is it your belief or understanding that the CC&Rs



            7  required the association to maintain any portion of the



            8  slopes that are located on separate interest residential



            9  lots?



           10      A.   The CC&Rs don't, but the rules and regulations



           11  do.



           12      Q.   So you agree that the CC&Rs don't require the



           13  association to maintain private slopes; is that true?



           14      A.   It's not stated that way, no.



           15      Q.   Is it your belief that the CC&Rs permit the



           16  association to maintain any portion of the private slopes



           17  located on separate interest residential lots?



           18      A.   Unfortunately, the CC&Rs don't cover everything



           19  to do with Las Brisas Pacificas.



           20      Q.   Okay.  Objection; nonresponsive.



           21           Court Reporter, please read back the question so



           22  he can answer.



           23           (Requested portion read by the reporter.)



           24           THE WITNESS:  I understand what you're saying.  I



           25  have a hard time answering that, but the answer is no.
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            1  BY MR. COMBS:



            2      Q.   Is it your belief that the CC&Rs permit the



            3  association to pay for repairs on any portion of private



            4  slopes located on separate interest residential lots?



            5           MR. ALEXANDER:  Calls for a legal conclusion,



            6  vague.



            7  BY MR. COMBS:



            8      Q.   You can answer the question if you understand it.



            9  If you don't, we can have the court reporter read it back



           10  for you.



           11      A.   No, I understand the question.  The CC&Rs does



           12  not.  However, it's not complete.



           13      Q.   If the CC&Rs do not permit the association to pay



           14  for the repairs on private slopes, then under what



           15  authority do you believe the association has the



           16  obligation to pay for repairs on a private slope?



           17      A.   The history of Las Brisas going back 35 years



           18  where the practice was to do it.



           19      Q.   Are you aware of any slope failure of the



           20  magnitude that occurred on lot 139 in 2023 prior to 2023?



           21      A.   No.



           22      Q.   Would you say that the slope failure which



           23  occurred on lot 139 was an unprecedented event within Las



           24  Brisas Pacificas?



           25           MR. ALEXANDER:  Vague.
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            1           THE WITNESS:  It was the first event of that



            2  size.



            3           MR. COMBS:  I'm going to mark as Exhibit 13.



            4           (Deposition Exhibit No. 13 was marked for



            5  identification.)



            6  BY MR. COMBS:



            7      Q.   I'll drop that into the chat.  Okay.  Do you see



            8  that document, sir?



            9      A.   Yes.



           10      Q.   It's entitled "Landscape committee chairperson."



           11  The Bates stamp number at the bottom is LBF 002595.  Do



           12  you see this document?



           13      A.   I'm sure I wrote it.



           14      Q.   Okay.  The first sentence it says, "A critical



           15  corner in our common area slopes exists in the western



           16  section of Las Brisas Pacificas.  This slope includes



           17  lower level units 138 and 139."



           18           Now, based upon the discussion that we just had,



           19  do you still contend that those are common area slopes?



           20  Yes or no?



           21      A.   I consider them slopes that have been maintained



           22  by the community for 35 years.



           23      Q.   Objection; nonresponsive.



           24           Court Reporter, please read back the question so



           25  Mr. Berchiolli can answer it.

�

                                                                      140







            1           (Requested portion read by the reporter.)



            2           THE WITNESS:  I consider them slopes that are



            3  maintained by the community.



            4  BY MR. COMBS:



            5      Q.   Nonresponsive.



            6           I need you to answer the question that's posed to



            7  you and it's a yes-or-no question.  So Ms. Court Reporter,



            8  will you please read it back for the witness?



            9           (Requested portion read by the reporter.)



           10           THE WITNESS:  No.



           11           MR. COMBS:  Let's go off the record for five



           12  minutes, if you don't mind.  I'm going to pull together a



           13  couple more exhibits.  I shouldn't be that much longer.



           14           Is that okay with you, Counsel?



           15           MR. ALEXANDER:  That's fine.  Yeah.



           16           MR. COMBS:  Let's come back at 2:45.  Is that



           17  enough time for everybody?



           18           (Recess taken from 2:39 p.m. until 2:48 p.m.)



           19  BY MR. COMBS:



           20      Q.   I'm going to drop into the chat the Complaint.



           21  I'm not going to mark this as an exhibit.  It's just too



           22  bulky.  We already have the CC&Rs.



           23           Mr. Berchiolli, can you see that?



           24      A.   Yes.



           25      Q.   Do you understand this is the Complaint that Jill
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            1  Mann filed against the HOA?



            2      A.   Okay.



            3      Q.   I'll scroll down to paragraph 42.  What can you



            4  see on your screen?



            5      A.   I see it.



            6      Q.   But what number paragraph?  It seems like what



            7  you see and what I see are a little different.



            8      A.   "On June 25th."



            9      Q.   Perfect.  Okay.  So it says, "On June 25th, 2023,



           10  the chairman of association's landscape committee, Kent



           11  Berchiolli, in an e-mail to the association," and then it



           12  goes on and there are several subparagraphs here.



           13           I want to draw your attention to subparagraph B.



           14  Do you see that?



           15      A.   Yeah.



           16      Q.   I got it outlined.



           17      A.   I'm having trouble reading it, but I can see it.



           18      Q.   I can zoom in.  Does that help?



           19      A.   Okay.  Yes.



           20      Q.   Take a moment and read that.  Is there a



           21  landscape maintenance group at Las Brisas?



           22      A.   Las Brisas maintenance group?  There's a



           23  committee, a landscape committee.



           24      Q.   So when you refer to landscape maintenance group,



           25  do you intend to refer to the landscape maintenance
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            1  committee?



            2      A.   Where is it that I said -- I see.  I may have



            3  been talking about myself and Green Horizons.



            4      Q.   Okay.  So is the landscape maintenance group



            5  different than the landscape committee?



            6      A.   No.  The landscape committee is a group of



            7  people, usually two or three, that meet once a month with



            8  Santos and discuss problems that need to be taken care of.



            9           I'm not sure why I used the word "group."  Maybe



           10  "group" is the wrong word.



           11      Q.   So for all purposes, landscape maintenance group



           12  and the landscape committee are the same thing?  Yes or



           13  no?



           14      A.   I guess so, yes.



           15      Q.   Is there a reason why you believe there may be a



           16  difference between the landscape maintenance group and the



           17  landscape committee?



           18      A.   Well, the landscape group -- when you say the



           19  committee, you're not including Green Horizons.



           20      Q.   Okay.  So is the landscape maintenance group an



           21  unofficial group that attends to the landscaping of Las



           22  Brisas or what is the landscape maintenance group?



           23      A.   Okay.  It says --



           24           MR. ALEXANDER:  Asked and answered.



           25           THE WITNESS:  "Also, because of the difficulty of
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            1  maintaining continuity of plants and drainage, corrective



            2  problems have been assigned to the landscape maintenance



            3  group."  I think I'm talking about myself, the committee



            4  and Green Horizons.



            5  BY MR. COMBS:



            6      Q.   Okay.  So the landscape maintenance group is a



            7  group that includes the landscape committee and includes



            8  yourself and includes Green Horizons; is that correct?



            9      A.   That's what I would consider the word "group" to



           10  mean.



           11      Q.   Does anybody else use the word or term landscape



           12  maintenance group within Las Brisas other than yourself,



           13  do you know?



           14           MR. ALEXANDER:  Calls for speculation, vague.



           15  Anyone else who?



           16           THE WITNESS:  I have no knowledge of that.



           17  BY MR. COMBS:



           18      Q.   Okay.  What is a corrective problem as you refer



           19  to here in paragraph B?



           20      A.   Bare spots on the landscaping, sprinkler breaks



           21  and gophers, those are probably the three things.



           22      Q.   Okay.  Who assigned corrective problems to the



           23  landscape maintenance group?



           24      A.   I do.



           25      Q.   You did that on your own authority?
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            1      A.   I did that out of common sense and a routine that



            2  I followed for many years.



            3      Q.   In what capacity did you have the authority to



            4  make that assignment?



            5      A.   I was assigned and approved by the board to be in



            6  charge of the landscape -- the landscape lead person or



            7  chairperson.



            8      Q.   Okay.  So is your authority as a landscape



            9  chairperson that you assigned corrective problems to the



           10  landscape maintenance group; is that correct?



           11      A.   Yes, but sometimes the topic came up.  Maybe



           12  Green Horizons started it.  Green Horizons would say



           13  there's a leak on slope such-and-such.  Then I would react



           14  to that or sometimes I saw it.  Most of the ones I saw



           15  were slope plantings -- plantings of the slope more than



           16  the sprinklers.  The sprinklers had to be reported to me



           17  so that we could make sure we're going to fund the repair.



           18      Q.   Who installed the irrigation lines throughout the



           19  Las Brisas community, do you know?



           20           MR. ALEXANDER:  Calls for speculation.



           21           THE WITNESS:  I'm not sure who did it, whether



           22  the owner did or whether the owner had somebody else do it



           23  or whether Green Horizons was involved at the time to do



           24  the installation.  I don't know who actually installed it.



           25           I know Green Horizons was very familiar with all
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            1  the lines.  So they may have installed it, but I don't



            2  know that for a fact.



            3  BY MR. COMBS:



            4      Q.   Is it your understanding that the developer of



            5  the community installed irrigation lines throughout Las



            6  Brisas Pacificas as part of the development of the



            7  project?



            8           MR. ALEXANDER:  Calls for speculation.



            9           THE WITNESS:  I would assume he did.



           10  BY MR. COMBS:



           11      Q.   And on what basis would you make that assumption?



           12      A.   The fact that the slopes have to be watered.  And



           13  so the only way to water the slopes is with the sprinkler



           14  line.



           15      Q.   You were elected to the board in 2018; isn't that



           16  correct?



           17      A.   2012 -- I was elected to the board in 2009.



           18      Q.   And were you not also again elected in 2018?



           19      A.   No.  2018 is when -- I wasn't in charge of



           20  anything.  I resigned at the end of 2017.



           21      Q.   Okay.  So did you resign because you were not



           22  named president?



           23      A.   Yes.  That was the main reason.



           24      Q.   Okay.  Why was it so important for you to be



           25  president that you resigned when you were not named
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            1  president?



            2           MR. ALEXANDER:  Argumentative, badgering.



            3           THE WITNESS:  I guess ego comes into it,



            4  knowledge comes into it, experience, continuity of the



            5  projects.  I wanted some control.  I got most of the



            6  votes.  Realistically, I should have been president, but



            7  their practice is they can change.  I think the main



            8  reason why they changed is they wanted the -- the reserves



            9  were fat and they wanted to dig into them.



           10  BY MR. COMBS:



           11      Q.   But you understand you would still have an equal



           12  vote on the board even if you were not the president, do



           13  you not?



           14      A.   Oh, yeah.



           15      Q.   But what is it that would enable you to guide the



           16  association in the direction you wanted if you were



           17  president as opposed to just being a board member with a



           18  vote?



           19           MR. ALEXANDER:  Asked and answered and



           20  argumentative.  He's testified already to why he's not.



           21  BY MR. COMBS:



           22      Q.   You can answer if you understand the question.



           23      A.   Say the question again.



           24      Q.   Okay.  We'll strike that.



           25           When you resigned from the board, isn't it true
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            1  that you refused to cooperate with the board in returning



            2  any of the materials that you had while you were



            3  president?



            4           MR. ALEXANDER:  Argumentative, harassing.



            5           THE WITNESS:  I don't know what you mean by



            6  "materials."  What materials did I have?



            7  BY MR. COMBS:



            8      Q.   I don't know.  Did you have any materials as



            9  board president?



           10           MR. ALEXANDER:  Vague.



           11           THE WITNESS:  If you are president for, let's



           12  see, six or seven years, you want to continue.  Could be



           13  ego was part of it.  Other part of it, I think I could do



           14  more help to the community if I was president.



           15  BY MR. COMBS:



           16      Q.   So it was at least due in part to your ego that



           17  you resigned from the board because you were not board



           18  president?



           19           MR. ALEXANDER:  Asked and answered, vague.  This



           20  is harassing now.  He's responded that he stepped down and



           21  he provided his reasons.



           22  BY MR. COMBS:



           23      Q.   You can answer yes or no.



           24      A.   I had the right to stay on as secretary or resign



           25  and I chose to resign.
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            1      Q.   Do you believe that you were qualified to opine



            2  on the stability of slopes within Las Brisas?



            3      A.   Say that again.  What was that again?



            4           MR. COMBS:  Court Reporter, if you could please



            5  read back the question.



            6           (Requested portion read by the reporter.)



            7           THE WITNESS:  Yes, I think I was.



            8  BY MR. COMBS:



            9      Q.   And upon what knowledge or education are you



           10  qualified to opine on the stability of slopes within Las



           11  Brisas?



           12           MR. ALEXANDER:  Asked and answered.



           13           THE WITNESS:  40 years being involved in the



           14  landscaping community and nursery.



           15  BY MR. COMBS:



           16      Q.   What do you understand the purpose of the reserve



           17  account to be?



           18      A.   The reserve --



           19           MR. ALEXANDER:  Asked and answered.



           20           MR. COMBS:  I have not asked him that.



           21  BY MR. COMBS:



           22      Q.   Go ahead and answer the question.



           23           MR. ALEXANDER:  The question was asked earlier in



           24  the deposition and he's already provided an answer.



           25           MR. COMBS:  If you could, read back the question
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            1  and have him answer it, please.



            2           (Requested portion read by the reporter.)



            3           THE WITNESS:  The reserves -- we've been



            4  professional and we go over the areas that we have that



            5  may require maintenance, like the clubhouse, the slopes,



            6  the swimming pool.  And we determine the life of that item



            7  and then how much money should be set aside for use to



            8  maintain it, whether it be an emergency or daily



            9  maintenance.  Mostly, emergency.



           10           So I always looked at the reserves as locked in



           11  that to pull one reserve and switch it for another reserve



           12  would only be done in the case of an emergency.



           13  BY MR. COMBS:



           14      Q.   So you believe one of the primary purposes of



           15  reserve funds are for use in emergencies?



           16      A.   Yes.



           17      Q.   When you were on the board, during all of your



           18  time within your tenure on the board, did you help prepare



           19  budgets for the association?



           20      A.   I was involved.



           21      Q.   Isn't it one of the duties of the president of



           22  the HOA to review the budgets?



           23      A.   Yes.  I was involved and I did approve the



           24  budget.



           25      Q.   Okay.  During the terms when you were president
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            1  of the board, was there ever a line item in the operating



            2  budget to pay for the repair of private slopes?



            3      A.   No.



            4      Q.   At any time while you were board president, was



            5  there ever a line item in the reserve budget for the



            6  repair of private slopes?



            7      A.   No.  There was a line item for repair of slopes,



            8  period, and for 35 years that's exactly what we did.



            9      Q.   You repaired slopes with reserve funds?



           10      A.   Yes.



           11      Q.   But earlier you had said that there had never



           12  been a failure of a slope that was equivalent to what



           13  happened on lot 139, right?



           14      A.   Yes.



           15      Q.   Okay.  So was there any line item in either the



           16  operating budget or the reserve budget which was allocated



           17  to pay for the failure of slopes on private lots?



           18           MR. ALEXANDER:  Asked and answered.



           19           THE WITNESS:  There was a line item that allowed



           20  for repair and maintenance of the slopes.



           21  BY MR. COMBS:



           22      Q.   And that is in the reserve fund, right?



           23      A.   Well, in the operating budget and also in the



           24  reserves.



           25      Q.   For the repair of slope failures, there's a line
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            1  item for that?



            2      A.   Not repair of slope failures.  Repair of slopes.



            3      Q.   For private slopes as well as common area slopes?



            4      A.   For 35 years, we did.



            5      Q.   Okay.  Was there anything in the budget which was



            6  allocated to the repair of the failure of private slopes?



            7      A.   No.



            8           MR. ALEXANDER:  Asked and answered.



            9  BY MR. COMBS:



           10      Q.   If there is no allocation in the budget to repair



           11  private slopes, then how is the HOA supposed to pay for



           12  the repair of private slopes?



           13      A.   The slopes weren't considered private.  They were



           14  considered maintenance maintained by the community for 35



           15  years.  You can't deny that.  You cannot change that.



           16      Q.   Let's separate out maintenance and repair.  I



           17  understand it's your contention and it seems to be the



           18  general knowledge that the HOA maintained the landscaping



           19  on slopes throughout the community, both private and



           20  common area.



           21           Now, I'm not talking about maintaining



           22  landscaping.  I'm talking about the repair of a slope



           23  which has failed.  Do you understand the distinction I'm



           24  making?



           25      A.   Yes.  The only failure of a slope that I am aware
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            1  of is what happened here at Jill's house.



            2      Q.   Thank you.  Hold on.



            3           Where in the budget was that money for that



            4  repair to her slope supposed to come from in your opinion?



            5      A.   If it could be handled out of the operating



            6  income, operating expenses or it can be handled by the



            7  reserve for the slopes, that's where it will come from.



            8  If not, it will be considered an emergency and they would



            9  have to repair it.  So it would come from another reserve.



           10      Q.   Now, earlier you had agreed that there is no



           11  authority in the CC&Rs for the association to make repairs



           12  to private slopes.  So if there's no authority in the



           13  CC&Rs to make repairs to private slopes, would it be



           14  improper to pay for the repairs on private slopes?



           15           MR. ALEXANDER:  Misstates prior testimony,



           16  assumes facts not in evidence.



           17           THE WITNESS:  You cannot dismiss the fact that



           18  for 35 years it was the procedure that was done.



           19  BY MR. COMBS:



           20      Q.   Again, I want to separate out maintaining



           21  landscaping, which we'll concede had occurred during that



           22  time period, and the repair of slope failure, okay?  I



           23  want you to make that distinction when I'm asking this



           24  question.  I'm not talking about repairs.



           25           When I say repairs, I'm talking about repair to
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            1  slope failures, okay?  I'll spell that out every time if I



            2  need to.



            3           You already said and admitted that to your



            4  knowledge, what happened on lot 139 was unprecedented, it



            5  never happened before.  So you can't say that the



            6  association had been doing it for 35 years prior if it had



            7  never happened before.



            8           So if there's no authority in the CC&Rs for the



            9  association to make repairs to private slopes, then would



           10  it not be improper to fund the repair to a private slope?



           11      A.   I'm not sure you're making any sense to me.



           12      Q.   Okay.  We'll leave it at that.



           13      A.   Slope damage --



           14      Q.   There's no question pending.  There's no question



           15  pending.  I'm going to bring up Exhibit 10 again.  This



           16  was an exhibit introduced by Ms. Mann's attorney earlier.



           17  This is Exhibit 10.



           18           Can you see that, sir (indicating)?



           19      A.   Yes.



           20      Q.   At the top it says -- this is an e-mail from you,



           21  correct, with these bullet points underneath?



           22      A.   Oh, yes.



           23      Q.   Can you see No. 8 there?



           24      A.   8?  Hold on.  Yeah.  Is that the one?



           25      Q.   Yeah.  Take a moment to read that.  Did you
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            1  consult with any expert before making this statement?



            2      A.   I met with a qualified landscape contractor with



            3  an impeccable reputation in the community.



            4      Q.   Okay.  So is it your belief that a landscape



            5  contractor is the appropriate professional to make the



            6  repair necessary to the lot 139 slope?



            7      A.   When I showed it to him and he explained what he



            8  would do in combination with the other civil engineer I



            9  talked to, yes.  The answer is yes.



           10      Q.   Who is the other civil engineer you talked to?



           11      A.   Brian Woods.



           12      Q.   And was he retained by the --



           13      A.   He was visiting with unit 131 the day after the



           14  incident and he asked permission to go down on the slope



           15  and look at it.  And he came back and he said that's not a



           16  big thing; that can be filled; that can be emptied and



           17  filled with a combination of rock and soil and compacted.



           18  And the licensed landscape contractor concurred with that.



           19           He also was adding a small wall because the slope



           20  -- the gradient of the slope at Jill's slope is much too



           21  high as it approaches the wall.  Everyone who worked on



           22  it, including the person who put the wall in, the person



           23  who put in the French drain and the people that repaired



           24  this breakage, this slippage, they all didn't take any



           25  dirt away.  They all piled dirt back on the slope.
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            1           And that is no good.  Her slope is still what I



            2  consider a poor gradient for drainage.



            3      Q.   What you consider in your opinion, correct?



            4      A.   Yes.  If I was the owner, I would be



            5  uncomfortable with it.



            6      Q.   Did Brian Woods ever give any written



            7  recommendations as to the repair of the slope?



            8      A.   He e-mailed me.



            9      Q.   Okay.  Do you still have a copy of that e-mail?



           10      A.   I think I sent it to Vasko, but if not, I have



           11  it.  I don't have it with me, but I have it.



           12           MR. COMBS:  Vasko, are you aware of this e-mail?



           13           MR. ALEXANDER:  I will represent that I'm not.



           14  BY MR. COMBS:



           15      Q.   Mr. Berchiolli, what you'll need to do is find



           16  that e-mail and send it both to Vasko and I, or you can



           17  just send it to Vasko --



           18           MR. ALEXANDER:  I'm not his counsel.  I was not



           19  responsible to any document category.



           20           MR. COMBS:  If I need to, I'll subpoena you.  I



           21  don't want to -- I don't want to do that, but if you don't



           22  send it to me, I will.



           23           THE WITNESS:  I'm looking here through my



           24  paperwork and see if I -- but no, I didn't.



           25  ///
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            1  BY MR. COMBS:



            2      Q.   You have gmail, right?  Have you deleted any



            3  e-mails that are in any way related to the slope failure?



            4      A.   Are you asking me a question?



            5      Q.   I am.  I'm asking have you deleted any e-mails



            6  that in any way pertain to lot 139?



            7      A.   Have I done what?



            8      Q.   Deleted?



            9      A.   Deleted?  No.



           10      Q.   You're under a duty, you understand?  That's



           11  evidence and you need to preserve that evidence.  Please



           12  do not delete any e-mails or destroy any documents that in



           13  any way have anything to do with this issue.  Do you



           14  understand that?



           15      A.   Yes.  I understand it.  The e-mail concerning



           16  Brian Woods I thought I sent an e-mail to Vasko along with



           17  the e-mail from Sandra on the $98,000.



           18      Q.   Have you been sending Mr. Alexander



           19  communications?  Have you been sending Mr. Vasko Alexander



           20  e-mails?



           21      A.   I don't know.  I don't know who I sent it to.  I



           22  know I sent it to the board.  I have it and it's



           23  available.  I can e-mail it to you if you want.



           24      Q.   Yes, please.



           25      A.   It's just an informal letter from him saying he
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            1  was glad he got to meet me and that I allowed him to go



            2  down and look at the slope.  And then he just gave me



            3  really what GeoTek took two months to give me.



            4           But he gave it to me in a couple of paragraphs.



            5      Q.   Okay.  Do you have my e-mail address, sir?



            6      A.   I'm sure I have it or I'll get it.



            7      Q.   I can drop it in the chat here.  Are you able to



            8  access that if I do that?



            9      A.   I will get it to you.



           10      Q.   I dropped it in the chat here.  Certainly, Jill



           11  has my e-mail address.



           12           One last thing on Exhibit 10.



           13           MR. ALEXANDER:  What is the date of that e-mail?



           14           THE WITNESS:  What?



           15  BY MR. COMBS:



           16      Q.   The date.



           17      A.   I don't know.  I think it's probably in April or



           18  May.



           19      Q.   Of which year?  2023?



           20      A.   Yeah, of '23.  Shortly after the incident



           21  occurred.  He looked at it.  He was there visiting 131 the



           22  day after it happened.  He asked me to go down and look at



           23  it.  I said, Yes, you can.  He went down and he looked at



           24  it.  He came back and said that's not a big problem and he



           25  gave me his card.  I don't know if I still have it.
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            1           But shortly thereafter, he e-mailed me his --



            2  what he e-mailed me.  It's just a one-page thing that said



            3  the slope can be emptied and then refilled with a



            4  combination of rock and soil compacted and it should be



            5  fine.



            6      Q.   Please forward that to me and I'll send it on to



            7  Vasko.



            8           MR. ALEXANDER:  Counsel, I'm getting



            9  representations from my client that that e-mail might have



           10  been forwarded to my office through her directly.  Give me



           11  a couple minutes here, okay?



           12           MR. COMBS:  Sure.  I'm done with my examination.



           13  If you can find it in the next minute or so -- I don't



           14  want to hold this up.  I've been informed by my client --



           15  was it Brian Woods or Ryan Woods?



           16           THE WITNESS:  Brian Woods.  It was an e-mail to



           17  me, a short e-mail, and it said what he thought the



           18  solution was.  He thought that GeoTek will come to the



           19  same conclusion, which I think they did.  Only it got



           20  really involved to the tune of $16,000, I might add.



           21           MR. ALEXANDER:  I'm going to be able to drop it



           22  in the chat in a second here.  I just dropped what you're



           23  referring to.



           24           THE WITNESS:  I have it right here.



           25  ///
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            1  BY MR. COMBS:



            2      Q.   I have it too, sir.  Thank you, Vasko.



            3      A.   The title is, "Meeting to discuss slope,



            4  8-10-23."



            5      Q.   We have it and I have it in front of me and I



            6  read it.



            7           Do you know if Mr. Brian Woods is a licensed



            8  engineer in the United States?



            9      A.   He said he was.



           10      Q.   But do you know whether he is or not?



           11      A.   No.  I'm sure Judith would know.



           12      Q.   Who is Judith?



           13      A.   The owner of 131.  I'm sure she would know how to



           14  get ahold of him.  He gave me a card, but I can't seem to



           15  find it.  Judith Preston is the owner of 131.  He was



           16  there probably helping her move.



           17           MR. ALEXANDER:  I'm going to mark this as Exhibit



           18  14 so we have a clear record of it.



           19           (Deposition Exhibit No. 14 was marked for



           20  identification.)



           21           MR. COMBS:  Okay.  I have no further questions.



           22           MR. ALEXANDER:  I have no further questions



           23  either.  Thank you, Kent.  Appreciate your time today.



           24           THE COURT REPORTER:  Before I leave, I do need



           25  spellings, but Mr. Combs, do you need a transcript?
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            1           MR. COMBS:  Yes, please.



            2           (Whereupon, the deposition concluded at



            3  3:22 p.m.)
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