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23 23 recol | ection based off of your experience wth
24 24 Las Brisas, as vwell as because you' re PMQ historical
25 25 records of the association.

KAMRYN | WHITNEY COURT REPORTING
info@kwcourtreporting.com




Sandra Conobuche -

PMQ of Las Brisas Pacifica,

January 27, 2026

| nc.

1 Do you have that under st andi ng? 1 Q Okay. Followed by -- follow ng the categories
2 A Do | have what? 2 starting at page 12 are requests for production of
3 Q Do you have that understandi ng? 3 docunent categori es.
4 A Yes, | have that understanding. 4 O d you bring any docunents with you today?
5 Q kay. So why don't we -- actually, you know 5 A Nbo, not other than just the requests for the
6 what, if you have to take a break at any one point, |et 6 deposi ti on.
7 ne know Ckay? 7 Q After you reviewed this deposition notice and the
8 A kay. 8 docunent categories did any categories junp out at you
9 Q Even though, you know you're sworninandit's 9 vhere you thought you know what, | don't have any of
10 the sane effect as being in court, the deposition today 10 these docunents, | don't know what he's asking for?
11 isrealy to gather information. And | don't want you 11 A Again, anything that happened prior to ny living
12 to feel like you have to rush through anything. Gkay? 12 and being on the board.
13 A kay. 13 Q [DOd you reviewany docunents in preparation for
14 Q M only request here is that you finish answering 14 your deposi tion today?
15 vhat ever question | have pending before we take a break. 15 A Gan you be nore specific?
16 And I'll try to pace us at about one hour breaks. Ckay? 16 Q W, we have these categories of deposition
17 A kay. 17 topics that you have nowtestified that you are the
18 Q Sow'regoing to nark the first in order 18 person nost qualified for.
19 Exhibit 1 the notice of deposition of defendant Las 19 O d you review any docunents rel ated to any of
20 Brisas, Inc. person(s) nost qualified. 20 these categories in preparation for your deposition?
21 (Exhibit 1 was narked for identification.) 21 A Not specifically.
22 And ny question to you is have you seen this 22 Q kay. DOdyougo-- didyou ask your attorney --
23 docunent bef ore? 23 strike that.
24 A Yes, | have. 24 O d you reviewany of the prior deposition
25 Q And vhen was the last tine that you sawthis 25 transcripts that vere taken in this case?
9 11

1 docunent ? 1 A N, | didnot.
2 A Last week. 2 Q Soyou did not reviewthe deposition transcript
3 Q DOdyoureviewthe contents of this docunent 3 of Kent Berchiolli, correct?
4 prior to your deposition today? 4 A Not since -- not since the original deposition.
5 A Yes, | did 5 Q Wre you present during Kent Berchiolli's
6 Q Do you have an understanding that there are 6 deposi tion?
7 starting on page 2 of Exhibit 1 deposition topics that 7 A Ma Zooml| was.
8 we're going to expl ore today? 8 Q kay. So you heard his testinony on the topics
9 A Yes. 9 that | asked hin?
10 Q DOd you reviewthose deposition topics prior to 10 A th-huh.
11 your deposi tion today? 11 Q Gkay. Snilarly, were you present during
12 A Yes. 12 Bl Katz's deposition?
13 Q Aethere any topics that are listed in this 13 A Yes, | was, again via Zoom
14 notice that you are not the person nost qualified? 14 Q | see that you have a coupl e of docunents in
15 And | could ask it a different way rather than 15 front of you that you brought wth you today. Let's
16 you goi ng through each one. 16 identify the first docunent that you have there.
17 Wien you revi ened this docunent did any category 17 Wat is it?
18 junp at you and you thought you know what, | don't know 18 A It is the notice for the deposition to be the
19 anything about this category? 19 nost qual ified.
20 A Know edge of peopl e who were on the HOA board 20 MR QMBS Wit, can | see that? There
21 prior tony living there. 21 might be | think sonething to ne.
22 Q ay. Qher than that, the rest of the 22 MR ALEXANDER  (kay.
23 categories you have devel oped know edge in preparation 23 MR QMBS (kay. Sorry. Tharks.
24 for this? 24 MR ALEXANCER  And we're going to nark this
25 A 1 believe so. 25 as Bxhibit 22 And | wll ask our --

10 12

KAMRYN | WHITNEY COURT REPORTING
info@kwcourtreporting.com




Sandra Conobuche -

January 27, 2026

PMQ of Las Brisas Pacifica, |nc.
1 THE WTNESS kay. | have notes on the 1 Q Al right. M. Gnouche, let's get into your
2 back. And those are ny notes. 2 background a little hit.
3 MR ALEXANDER That's okay. Vé're going to 3 How | ong have you resided at the Las Brisas
4 nark those part of the exhibits. And I'mactually goi ng 4 conmuni ty?
5 to be asking you questions about these. 5 A InApril it wll be 21 years.
6 So let's go off the record for five mnutes. 6 Q And you own your unit, correct?
7 1"l nake copi es. 7 A Yes, | do.
8 (D scussion held off the record from9:48 to 8 Q And what unit is that?
9 9:53.) 9 A Nunber 28.
10 Al right. Let's go back on the record. 10 Q Nunber 28.
11 V' re going to nark next in order Exhibit 2 11 So what year did you buy unit nunber 28?
12 enail fromne to M. Qonbs dated January 8, 2026 12 A (kay. Ve noved into Las Brisas in 2005. And due
13 providing the PMD categories for today' s deposition. 13 to the property being in a very convol uted probate case
14 And on the back of Exhibit 2 are handwitten notes by 14 vwe did not purchase it until 2008.
15 the deponent . 15 Q Soit took three years before you coul d purchase
16 (Exhibit 2 was narked for identification.) 16 it?
17 And we're going to nark next in order -- 17 A Uh-huh.
18 let's do Bxhibit 3is going to be atineline that the 18 Q Is that a yes?
19 deponent brought with her. 19 A  Qrrect. Sorry.
20 (Bxhibit 3 was marked for identification.) 20 Q It's okay.
21 BY MR ALEXANDER 21 MR GMBS You got to say yes or no.
22 Q M. Qnouche, what was the purpose of you 22 THE WTNESS  |'mso used to --
23 preparing the handwitten notes on the back of 23 BY MR ALEXANCER
24 Exhibit 2? 24 Q You know it's very natural to start doing that.
25 A  So | could have ny responses readily avail abl e. 25 S I'll just give little reninders here and there.

13 15
1 Q kay. Those are your handwitten notes, correct? 1 Ckay. So you noved in in 2008?
2 A Yes. 2 A No, we noved in in 2005.
3 Q And what was the purpose behi nd preparing 3 Q Oh, you purchased in 2008. Ckay.
4 Exhibit 3? 4 Vés it arental arrangenent prior to 2008?
5 A Again, so | would have a visual very quickly to 5 A Yes, it was.
6 say what happened on what date wthout having to go 6 Q kay. A sone point did you run for the board?
7 through nasses of paper. 7 A Yes.
8 Q ay. DOd you personally prepare Exhibit 3? 8 Q And what -- when did you first run for the board?
9 A N 9 A Again, thinking back, it was either | woul d say
10 Q Wo prepared Exhibit 3? 10 2009.
11 A Paul H sesser. 11 Q Sothe next year after you purchased?
12 Q And who is Paul H sesser? 12 A Yes. Sorry.
13 A Paul Hsesser, he's a nenber of the conmunity. 13 Q That was your first opportunity to run for the
14 He was on the board at the tine of the incident, and 14 board, correct?
15 basi cal |y was nan on the ground. 15 A Yes, it was.
16 Q Gkay. DOdyou ask himto prepare this Bxhibit 3? 16 Q kay. Have you been on the board continuously
17 A Yes, | did 17 si nce then?
18 Q DOdyou revieweverything that was prepared in 18 A Yes, | have.
19 Exhibit 3, all the infornation? 19 Q And what positions have you held on the board?
20 A | did not review every docunent, no. 20 A Menber at large.
21 Q kay. Do you agree with the contents of 21 Q Actually, let's doit the other way. Ckay.
22 Exhi bit 3? 22 \Wat was your first position that you had?
23 A Yes, | do. 23 A Menber at large.
24 Q Do you adopt themas your own? 24 Q kay. And what does the nenber at |arge nean?
25 A Yes, | do. 25 A It is the fifth nenber of the board. Minly just
14 16
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1 a tiebreaker position. 1 Q And who nade the decision that the process of
2 Q And howlong did you hold that position? 2 publ i shing the newsl etter is going to be supervised and
3 Gve ne the years. 3 approved by the board of directors?
4 2009 till roughly when? 4 A The board of directors.
5 A 2009 to 2011 5 Q Isthat reflected in any nminutes?
6 Q Gkay. And what was the next position that you 6 A I'msure it is sonewhere, but | do not have them
7 hel d? 7 Q Andif nomnutes reflect that there was a vote,
8 A Secretary. 8 vhat does that suggest to you?
9 Q And what are the duties of the secretary? 9 MR QMBS (pjection. Clls for
10 A To-- 10 specul ati on.
11 Q As you understand them 11 THE WTNESS  Yeah, | have -- | can't
12 A The secretary basically takes care of 12 specul ate. It's what it approves.
13 conmuni cations, posts notices, that kind of thing. V¢ 13 BY MR ALEXANCER
14 don't have to do our own minutes for the neeting. 14 Q WIlI, you were on the board --
15 Wsual |y the nanagenent conpany does that . 15 A  orrect.
16 Q Does the secretary post articles to the 16 Q -- when the decision was nade?
17 Las Brisas newsletter? 17 How was the deci si on nade?
18 A No, not specifically. 18 A It was just nade that again we want to | ook at
19 Q But sonetines yes? 19 vwhat was being put out there. Because certain peopl e
20 A Not individually. 20 were witing articles that could affect nenbers in the
21 Q Not individually. Ckay. 21 conmuni ty.
22 Wiat is the process of posting an article in the 22 Q And affect themin what way?
23 Las Brisas newsletter? 23 A Miking or stating accusations about their ability
24 A Wually it is presented to whoever is the editor 24 to be on a conmittee.
25 of the Breeze publication. And then originally it was 25 Q kay. Soisit fair tosay that al articles
17 19
1 just published, and nowit has to be board okayed. 1 that have been published since the incident at 139 have
2 Q Since vhen does the publishing of the newsletter 2 been vetted by the board of directors for their content?
3 have to be board okayed? 3 A No because the vetting was after. It was in
4 A Probably within the last tw years. 4 2024. The incident was in 2023.
5 Q Isit fair tosay that it was since the ot 139 5 Q kay. So the vetting began in 2024?
6 i nci dent ? 6 A Uh-huh, yes.
7 A Ater. 7 Q Sosince 2024 -- oh, actually, can you give ne a
8 Q Ater? 8 rough estinate of when the vetting began in 2024 by
9 A Uh-huh. 9 nont h?
10 Q Soprior tothe lot 139 incident, which is the 10 A | cannot.
11 subject of this litigation, publications in the 11 Q Gkay. And by the way, | said estinmate a coupl e
12 newsl etter or to the newsletter did not have to be board 12 of tines now And this shoul d ve been one of ny
13 approved; is that correct? 13 adnoni tions. Ckay. |'masking you for your best
14 A  Qorrect. They were at -- they were approved at 14 recol lection at any one point. Estinates are okay.
15 the discretion of the editor. 15 Quessing is not.
16 Q kay. Hbwnany nenbers does it take nowto 16 And you understand the difference between --
17 approve a publication in a newsletter? 17 A | do.
18 A Snple mgority, three 18 Q -- aguess and an estinate?
19 Q And what rules and regul ations dictate that there 19 A That's vhy | stated | wasn't going to guess.
20 shoul d be an approval before publishing of the 20 Q And| appreciate it. Ckay.
21 newsl etter? 21 So you were secretary from2011 until when?
22 A Awthing that would be frivol ous or derogatory 22 A  Probably 2013. Again, |'mestinating. It could
23 say toanindividual. Alot of tines peopl e put 23 be '13 or '14.
24 things -- want to put things in the newsletter that nay 24 Q ay. A couple years?
25 be inportant to thembut not to the community. 25 A Acoupl e years.
18 20
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1 Q And what was the next position that you hel d? 1 out during a tine of sickness or unfortunate events?
2 A Treasurer. 2 A N
3 Q Treasurer. And what are the duties and 3 Q Nb vacations? |'mteasing.
4 responsibilities of the treasurer of the board? 4 A You can work around vacations. V¢ do have
5 A The treasurer receives all of the bids that are 5 internet.
6 produced, and then the -- presents themto the board via 6 Q kay. od. ®od. kay.
7 the -- | can't think of the word right now 7 So your treasurer duties from2013 to the
8 Q That's okay. Take your tine. 8 present, you were able to performthemeven renotely,
9 A The docunent that we use at a board neeting. 9 correct?
10 Q The ninutes? 10 A (Qorrect.
11 A Not the mnutes, but the -- 11 Q Gkay. Wois currently on the board?
12 Q The financia reports? 12 A Qurrently Scott Gassidy.
13 A The agenda. 13 Q And what is his position?
14 Q O, the treasurer prepares the agenda? 14 A President.
15 A No, | don't prepare the agenda, but | prepare 15 Q kay.
16 docunents that are to be listed in the agenda. 16 A Barbara Turner.
17 Q Gkay. And what kind of docunents woul d you 17 Q kay.
18 prepare that are |isted on the agenda? 18 A Mce president. Frank Helnhinger is secretary.
19 A It would be bids for various services. 19 Q xay.
20 Q kay. Is the treasurer involved with the 20 A 1I'mthe treasurer.
21 reserves of the HOA? 21 Q Urhuh.
22 A Yes, I'minvol ved in the reserve study. 22 A Ad Abie Solis is the nenber at |arge.
23 Q Andwhat istherole of the treasurer as rel ated 23 Q And who was the president from2013 to the
24 to the reserves? 24 present when there's an overlap of your treasurer
25 A Tonmaintainalevel of reserves that, you know 25 posi ti on?
21 23
1 the conmunity is confortable with. V& have a reserve 1 I hope ny question nade sense. If it doesn't --
2 study conpany. So we do not physically do the reserves. 2 A N, | knowwhat you' re asking. But for ne to go
3 They do it. They present us wth their findings. And 3 back and renenber every year how the board changed, |
4 then we either agree or disagree, or sonetines we change 4 didn't bring that information wth ne.
5 sone of the allocations around depending on what it's 5 Q kay. Hbds anyone other than yoursel f stayed on
6 about . 6 the board for this extended period of tine?
7 Q Gkay. And vhat is the process of changing the 7 A N
8 all ocations between the reserve itens? 8 Q Aeyou the longest standing nenber of the board?
9 A It's just done by the finance coomittee usually 9 A Yes. That's how! got designated the nost -- the
10 and the treasurer. 10 nost popul ar person to be deposed.
11 Q Is the treasurer the chairnan of the finance 11 Q kay. Gkay. That's fair. Ckay.
12 conmittee? 12 Wo was the president i nmediately before Scott
13 A No. |'ma nenber, but | don't have any voting 13 Gassi dy?
14 powver s. 14 A Robyn R chardson-H bner.
15 Q Gkay. Hbwlong were you the treasurer? 15 Q And she's no I onger invol ved?
16 A Fom-- 16 A N
17 Q '13? 17 Q And do you have an estinate of how | ong
18 A Till the present day. 18 M. Hbner was on the board?
19 Q ay. So as you sit here today, you're still the 19 A Two years.
20 treasurer of the Las Brisas conmunity? 20 Q kay. Does the treasurer have the ability on
21 A Yes, | am Yes, | am 21 their own to nove all ocations between reserves?
22 Q kay. Has that been a continuous position that 22 And 1"l give you an exanpl e. Road of pavenent
23 you have hel d? 23 allocation versus irrigation, let's say.
24 A Yes. 24 A Yes, but it's usually discussed with the finance
25 Q Inother words, nobody has stepped in to hel p you 25 committee and the board.
22 24
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1 Q But who nakes the final decision? 1 Q Gkay. And who contacted GeoTek fromthe HOA?
2 A | guess | do. 2 A | think it was Paul Hsesser. Yeah, Paul
3 Q Asthe-- 3 H sesser.
4 A As the treasurer. 4 Q kay. Od M. Hsesser contact Jill Mann prior
5 Q As thetreasurer. (kay. And if the treasurer 5 to hiring GeoTek?
6 reflects that -- well, strike that. V&Il get back to 6 A Yeah, on April 28th, M. Hsesser called and
7 that ina ninute. 7 enailed Jill Mnn.
8 Do you have an understanding of what this case is 8 Q ay. And who nade the deternination that GeoTek
9 al | about? 9 is the one that's going to be hired?
10 A Yes, | do. 10 A They had -- we had consulted wth them
11 Q And what is your general understandi ng? 11 previously. They were local and they cane right out,
12 A  General understanding is there was a failure on 12 you know
13 the slope. The HOA cane in. And because of the fact 13 Q Do you have an understandi ng of what prof essional
14 that there were hones above the area affected, they 14 |'i censes GeoTek possesses?
15 i nmedi at el y decided that sonething had to be done. 15 A | knowthey have a professional license. | could
16 V¢ couldn't just let it sit there. Andin the 16 not tell you what they are right now
17 neantine it was still raining. So | knowthe first 17 Q kay. And at that tine inthis April 28th, 2023
18 thing they did was they went and got tarps and covered 18 tineline did GeoTek nake a recormendation as to any
19 the area so that it wouldn't get saturated anynore. 19 sl ope repairs?
20 Q And vhat slope are you referring to? 20 A Initially the reconmendati on was to pl ease keep
21 A Sope onunit 139. 21 it covered to keep it dry. And they did not nake a
22 Q Gkay. And what is -- you can refer to your 22 deternmination until they did their study.
23 notes, by the way, inthis. Ckay. |'massuning you re 23 Q kay. Wen was the first tine that the HOA nade
24 going to be referring to Exhibit 3 a nunber of tines 24 an affirmative statenent -- or strike that.
25 t oday. 25 \ten was the first tine that the HOA first nade
25 27
1 But when did the slope failure occur? 1 the determnation that -- as to the cause of the slope
2 A  nor about April 27th, 2023. 2 failure?
3 Q And where are you reading that fron? 3 A According to ny notes, we received the
4 A I'mreading it fromny tineline. 4 prelimnary investigative report fromGeoTek on
5 Q kay. Hbs the HA nade a deternmination -- strike 5 July 7th. Sointhe interimthey had cone out and done
6 that. 6 soi | testing, dug pits to determne how far down, you
7 A the tine that the slope failure occurred did 7 know before you hit bedrock.
8 the HOA nake a deternination what caused the sl ope 8 Q They were doing the investigation?
9 failure? 9 A Yeah, they were doing their investigation.
10 A Immediately, no. 10 Q Sothefirst report that the HOA received was
11 Q DOdthe HA nake a deternination as to the cause 11 July 7th, 2023, correct?
12 of the slope failure at any point after? 12 A According to ny know edge, yes.
13 A Yes, after consulting wth GeoTek geol ogy 13 Q Yeah. Do you knowif that was a final report or
14 conpany. 14 a prelimnary report?
15 Q kay. Sothe determination as to the causation 15 A It was a prelimnary report.
16 of the slope failure was done after the HOA ostensibly 16 Q Wat didthe prelimnary report state?
17 hired GeoTek to nake that determination; is that a fair 17 A | don't renenber.
18 sumary? 18 Q But at that point the HA nade a deternination as
19 A That's a fair sunmary. 19 to the cause of the failure, correct?
20 Q kay. 20 A Yes.
21 A V¢ didn't have the expertise to deternine. 21 Q Sothereport as you sit here today -- would this
22 Q kay. And howlong after the HOA observed the 22 refresh your recol | ection that naybe the report did
23 slope failure did the HOA hire GeoTek? 23 opine as to the cause of the failure?
24 A GeoTek was contacted on April 28. So basically a 24 A kay. If that's -- | wasn't on the sane
25 day. 25 wavel ength there. Yes, it did.
26 28
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1 Q Gkay. And what was the cause of the failure 1 A It was noticed.
2 according to GeoTek? 2 Q Wen it was noticed, yes.
3 A According to GeoTek it was excessive rainfall. 3 Wio noticed the slope failure first fromthe
4 Q And that was in the report? 4 HXA's perspective?
5 A Yes. 5 A kay. Qur gardener Luis was doing his usual
6 Q And that's howthe HOA deternined what ? 6 rounds and he noticed it. So he called Kent Berchiolli
7 Srike that. 7 who was then the president and the | andscape chair. And
8 O d the HOA adopt GeoTek's conclusion that it was 8 then Luis's supervisor Santos was al so i nfor ned.
9 excessive rainfall that caused the failure at slope 139? 9 Q Wo does Luis work for?
10 A Yes, it did 10 Isit the HOA?
11 Q DOdthe HA contact any other third party vendor 11 A No, Geen Horizons.
12 to get a second opinion as to that causation statenent? 12 Q And who is Geen Horizons?
13 A N 13 A Geen Horizons is a | andscapi ng conpany.
14 Q Gkay. DO d the HA have an understandi ng t hat 14 Q And does the HA hire Geen Horizons for work to
15 that is -- that the July 7, 2023 report was a 15 perforn?
16 prelinmnary report? 16 A Yes, they're on contract.
17 A Yes, it was noted it was prelimnary report. 17 Q And what is their contract?
18 Q But it nade a final finding as to the causation 18 A Bvery year they contract to naintain the
19 of the slope failure based on the prelininary report, 19 vegetation on the slopes to do the weeding and to
20 correct? 20 maintain the irrigation.
21 A Yes. The final report had all of the data from 21 Q kay. Do you have a distinction in your mnd
22 all of the investigations. 22 bet ween types of slopes that are present or exist at the
23 Q Sothe final report to your recollection included 23 Las Brisas community?
24 the exact sane information as the prelimnary report? 24 A Yes.
25 A Yes. 25 Q And vhat is your understanding of that?
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1 Q Wre the conclusions in the final report the sane 1 A There are common area slopes and there is private
2 as the prelininary report? 2 property sl opes.
3 A Yes. 3 Q And how does the HOA define private area sl opes?
4 Q And vhat was the conclusion in the final report? 4 A The HA defines it as looking at the tract plot
5 A The failure was caused by an excessive amount of 5 of theland. And it wll designate that this area
6 rain 6 bel ongs to the owner of the property.
7 Q Gkay. Wen was the date of the final report? 7 Q And the remainder slopes, isit fair to say that
8 A | don't have that infornation. 8 the HOA takes the position they are cormon area sl opes?
9 Q Do you know what an as-graded report is? 9 A Yes. Andthey are again in the tract that they
10 A N 10 are -- it's considered like lot nunber 170.
11 Q Wen was sl ope repair conpl ete? 11 Q Gkay. Wat was Geen Horizons doing on | ot 139?
12 A dope repair was not conpleted until April 18th 12 A I'msure he was just doing his usual routine --
13 of 2024. 13 just a check. Because of the rain he couldn't do nuch
14 Q Does that informyou of when GeoTek's final 14 el se.
15 report mght've taken place or refresh your 15 Q Does the HA consider what -- lot 139 a private
16 recol | ecti on? 16 sl ope?
17 A It said as-graded report cane fromGeoTek on 17 A It does.
18 My 22nd. 18 Q Sowhy is Geen Horizons on the private sl ope on
19 Q Do you have an understanding as to what that 19 behal f of the HOA?
20 night be? 20 A Because fromthe inception of the HA the sl opes
21 A N, | don't. 21 vere al ways nai ntai ned by one conpany. And for
22 Q kay. So slope failure was April 27, 2023, 22 continuity sakes, for, you know aesthetics. Hus, the
23 correct? 23 original devel oper put the irrigation lines in
24 A Qorrect. 24 horizontal |y and not vertically.
25 Q O at least that's when -- 25 S theirrigation lines go across several
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1 properties at one tine. So say you turn on the 1 Q Inwhat capacity?
2 sprinkler val ve and, you know five houses get 2 A The anount of tine and the anount of water are --
3 sprinkled. It's not like each individual house has 3 unfortunately our water bill is astrononical considering
4 their own line. 4 vwe water all the properties. So sonetines, you know
5 Q And you're referring to private slopes, correct? 5 just for budgeting reasons we'll say cut that down by
6 A Private and common. 6 three nminutes or sonething like that.
7 Q ay. Private and conmon? 7 Q And what is theirrigation schedule at the
8 A Uh-huh. 8 Las Brisas comnmunity?
9 Q Is that a yes? 9 A Inthewnter nonths it's twce a week, and |
10 A Yes. I'msorry. 10 think it's Sunday night or Mdnday night and Thursday
11 Q Wo pays for that water irrigation? 11 night. And in the summer it's Mnday, VWdnesday, Friday
12 A It's part of the HA dues. It's a budgeted |ine 12 again at night.
13 itemin the budget. 13 Q And howlong do the sprinklers run?
14 Q Soif abudgeted lineitemis reflected in a 14 A Again, it's by area. And because it's the
15 budget, it's paid for by the H® correct? 15 entirety conmunity, it takes hours to get it done.
16 A By the nenbers of the HA yes. It's through 16 Q Let ne narrowit down alittle bit. A unit --
17 their dues. 17 or strike that.
18 Q ay. Butit's -- 18 A lot 139 howlong do the sprinklers run there?
19 A Yeah, it's HA 19 A | have no know edge.
20 Q But it is the HA 20 Q kay. Does the HA nanage pest control on the
21 I'ndi vi dual nenbers are not paying for this water, 21 sl opes?
22 correct? 22 A Yes, it nmanages gophers, rat traps.
23 A N 23 Q kay.
24 Q That created a doubl e negati ve. 24 A Things like that.
25 There -- the HA pays for all the water for 25 Q Hwlong has the HA nanaged gophers on the
33 35
1 irrigation on the private sl opes, correct? 1 private sl opes?
2 A And the conmon, right, correct. 2 A Again, | can't say for certain.
3 Q kay. Does the HA naintain vegetation on 3 Q For as long as you are avare of, correct?
4 private sl opes? 4 A Yeah, |'ve been avare of it for probably ten
5 A Yes. 5 years.
6 Q And who pays for that? 6 Q kay. Hbs the HA ever invoiced a private
7 A Again, it's part of the HOA contract wth 7 honeowner for pest control ?
8 Geen Horizons. 8 A N
9 Q Wo nakes the determination as to what kind of 9 Q Has the HA ever invoiced a private honeowner for
10 plants are going to be planted on private sl opes? 10 veget at i on?
11 A | would say usually the | andscape chair is -- 11 A N
12 deternines what's going to be planted. And again, 12 Q Has the HA ever invoiced a private honeowner for
13 because of the history of the conmunity, that vegetation 13 the water bills?
14 has been there since 1986. 14 A N
15 Q dnce day one, yeah? 15 Q I'mnot going to nark this as an exhibit. It's
16 A Yeah. 16 the verified cross-conplaint for Las Brisas Pacificas.
17 Q Wio nakes the deternmination as to how nuch water 17 Ckay. DOd you reviewthis docunent prior to --
18 is going to be introduced to the slopes as part of the 18 or in preparation for your deposition today?
19 irrigation systen? 19 A | didnot reviewit wthinthe last week. | nay
20 A kay. Generally that falls on Geen Hbrizons. 20 have reviewned -- obviously when | received it | reviewed
21 And they deternine whether it will be watered twice a 21 it.
22 week or three tines a week and the duration. 22 Q If weturnto page -- it's not nunbered. There
23 Q Hbas the HA ever questioned Geen Horizon's 23 is averification page.
24 wat eri ng schedul e? 24 A Yes, |'ve got that page.
25 A Yes, occasionally they have. 25 Q kay. Aeyou able toidentify who verified this
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1 cross-conpl ai nt ? 1 specifical ly reserve funds cannot be used on private
2 A Yes, | can. 2 property.
3 Q And who is that individual ? 3 Q Has the HA ever used reserve funds to repair
4 A Robyn R chardson-H bner. 4 other slopes in the cormunity?
5 Q Wo was the president at the tine, correct? 5 A N
6 A A the tine, correct. 6 Q Do you have an understanding that the HA is
7 Q And you wvere on the board obviously at the tine? 7 | ooking to foreclose on M. Mann's property as a result
8 A  Qorrect. 8 of this?
9 Q Wreyouinvolved in reviewng this 9 A Yes.
10 cross-conplaint at the tine of its filing? 10 Q Does the HA still intend to forecl ose on her
11 A CGan you be nore specific? 11 property?
12 Q Suwre. DOdyoureviewthe allegations inthis 12 A Yes. It was our only neans of ensuring that we
13 cross-conplaint at the tine of its filing? 13 night get paynent for the work done.
14 A Yes, | did 14 Q kay. Wiat specific article of the C8Rs
15 Q Wre you critical wth any of these all egati ons? 15 provides that the HAis entitled to the noney al | eged
16 A N 16 in the cross-conpl ai nt?
17 Q Do you have a general understanding of what this 17 A | do not have that infornation in front of ne.
18 cross-conpl aint is about? 18 I'msure you have a copy of our Q38 and |' msure
19 A You filed a conpl aint agai nst us, and then we 19 you' ve noted the line in the article that it'sinit.
20 filed back a cross-conpl aint saying we veren't 20 Q \Well, unfortunately |I'mnot being deposed today.
21 responsible. You know basically I think that's what it 21 So okay. And we're going to get to themin a mnute
22 is. 22 here.
23 Q ay. Do you have an understanding that the 23 Wy did the HA go in and performrepairs on a
24 HA -- vell, strike that. 24 private sl ope?
25 Wiat are the allegations -- what is the HA 25 A Because at thetineit was -- first of al, it
37 39
1 trying to recover fromM. Minn under this 1 was a shock because nothing like this had ever occurred
2 cross-conpl ai nt ? 2 before. It was still raining. And, again, the -- we
3 A W' retrying to recover the cost of the 3 felt that it was our fiduciary responsibility to do
4 excavati on work. 4 sonet hi ng because Ms. Mann was not proceedi ng to get any
5 Q Excavation work related to what? 5 bids or anything to do the work.
6 A The repair of the slope. 6 Q Soit's your testinony that M. Mann refused to
7 Q You're talking about 139 of course? 7 repair her sl ope?
8 A J course. 8 A According to ny know edge, yes.
9 Q Yeah 9 Q Hwdid you gain that know edge?
10 A It's about the Muntain Mvers, the conpany that 10 A Just by the fact that she did not do anything to
11 cane in and actually did the physical work to stabilize 11 facilitate it.
12 the sl ope. 12 Q Do you have an understanding as to how the
13 Q Isit the HXs opinion that the slope is 13 conmunity has reacted to this litigation?
14 conpl etely renediated, that it's repaired? 14 A Gan you be nore specific?
15 A Yes, it is. 15 Q Wi, fromyour own experience, how has the
16 Q And what is the HA s basing that opinion on? 16 conmunity reacted to this litigation?
17 A Basing it on the opinion of GeoTek, that the 17 A They are general |y upset.
18 recormended procedures were foll oned and they were 18 Q kay.
19 conpl eted in a proper nanner. 19 A They vant it to be over with and --
20 Q kay. |Is that fromGeoTek's prelimnary report 20 Q They vant it to be done?
21 or their fina report? 21 A They want it to be done.
22 A Probably the final report. 22 Q kay. Has -- strike that.
23 Q Gkay. Wiy is -- why is the HOA seeking to 23 The O8RS were adopted at the tine of the
24 recover nonies fromMs. Mann for this repair work? 24 establ i shnent of the community, correct?
25 A Basically the Q38R state that HOA funds, 25 A A the inception of the conmunity, correct.
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1 Q Have they been anended since then? 1 installation of French drain. It's above nunber 1.
2 A | know of one anendnent. FPrior to ny living 2 Q 2/6/19?
3 there, | don't know of any -- you know there nay have 3 A Uh-huh.
4 been, but 1'mnot privy to that know edge. 4 Q Is that a yes?
5 Q And what anendnent are you aware of ? 5 A That's it.
6 A  \Were -- the anendnent we did was to define the 6 Q I'mlooking at bullet point 3 of Exhibit 2.
7 extent to which the HA is responsible for slopes, 7 Snce it's your handwiting, can | trouble you to
8 private slopes, and defined it as just to naintenance, 8 read it for us?
9 vegetation and irrigation and not structural 9 A kay. French drain okayed by the board of
10 renedi ati on. 10 directors in 2019. Gesture of goodw Il to the -- you
11 Q Wen did that anendnent take pl ace? 11 know - -
12 A | would say |ast year. 12 Q You coul d suppl enent it.
13 Q 20252 13 A | can supplement it. Ckay. A gesture of
14 A Yes. 14 goodwi || to the owner who was havi ng probl ens wth water
15 Q ould you give ne an estinate was it the 15 and nud coming over her retaining wall.
16 begi nning of the year or the second hal f of the year? 16 Q kay.
17 A Again, |'mnot sure. 17 A Pablo landscape and G een Horizons both present ed
18 Q But the anendnent took place after the slope 18 bids. Pablo was avarded the bid. He installed the
19 failure, correct? 19 drain. Ve did no further nodifications or cleaning.
20 A Yes. 20 Q Wo is Pabl 0?
21 Q And the anendnent took place after the HA filed 21 A Pablo is the | andscape person that we hired to
22 its cross-conpl aint agai nst Ms. Minn, correct? 22 install the French drain.
23 A Yes. 23 Q Wo nade the decision to hire Pabl 0?
24 Q Wy did the HOA nake an anendnent ? 24 A It was a board decision. And at that tine it was
25 A Because there was such ani guity about who was 25 Bl Capella, Bl Katz, Mchael Soia and nyself.
41 43
1 responsible for what. And the fact that historically 1 Q And where was this French drain instal |l ed?
2 the HOA did nai ntai n vegetation, irrigation, watering, 2 A nhthe -- above the retaining wall on lot 139.
3 et cetera of slopes, whether they were private or 3 Q Wds it underground?
4 common.  And that the repair part was kind of anfi guous. 4 A Yes, it was bel owground, yeah.
5 Sone peopl e woul d say prior to -- you know over 5 Q DOdthe HA seek the opinion of a civil engineer
6 the years they would say well, we're going to repair the 6 prior toinstalling a French drain at the bottomof the
7 slope. Veéll, they neant they were doing this, they were 7 sl ope?
8 replacing plants that had died. And that's really not a 8 A tbnestly, | can't renenber if GeoTek was
9 repair job. It's a naintenance. 9 contacted or not. It nay have been.
10 But it's a natter of senantics. People were 10 Q As yousit here today, do you knowif the HOA
11 using that word. And they weren't repairing the sl ope, 11 consulted with a civil engineer prior toinstalling a
12 they were just naintaining it. 12 French drain at the top of the sl ope?
13 Q Do you have an understanding that in 2019 the HA 13 A | don't. Like!l said, | don't recall.
14 installed a French drain on ot 139? 14 Q You vere present during Bill Katz's deposition,
15 A Yes. 15 correct?
16 Q And how did you becone avare of that 16 A Yes.
17 installation? 17 Q Yourecall M. Katz testifying that no civil
18 A | was a board nenber. 18 engi neer was contacted prior to the installation?
19 Q kay. And when did that installation take place? 19 A kay. They -- the three gentlenan were nore
20 A It took place -- hang on. | got that. 20 involved in this than | was.
21 February 2nd, 2019. 21 Q And vho are the three gentl enan?
22 Q Andyourereferring to Exhibit 2, correct? 22 A Bl Cpella Bll Katz and Mchael Soia
23 A M note on the back. 23 Q kay.
24 Q And what note are you specifically readi ng? 24 A The other nenbers of the board.
25 A It says date of inspection of French -- 25 Q Doyourecal fromM. Katz's deposition that
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1 Pabl 0 does not have or did not have a civil engi neer 1 A It just says Q8RS - maintain vegetation,
2 I'i cense? 2 irrigation on al slopes. Norepairs on private
3 A N 3 property. And that's basically referring to the
4 Q Youdon't recall that? 4 anendnent .
5 A | don't recall that. 5 Q That's the anendnent that took place in 2025?
6 Q Do you know if Pablo had -- 6 A Yes.
7 A N 7 Q Wat is bullet point 2?
8 Q -- civil engineer I|icense? 8 A Swould |l just read it?
9 A | doubt it. 9 Q Yes, please.
10 Q Isit fair tosay that the HAinstalled a French 10 A kay. HA s responsible for |andscapi ng,
11 drain on lot 139 without -- well, strike that. 11 irrigation and drainage. No reinbursenent fromowners
12 Has the HOA produced any records that it 12 for regular nai ntenance - part of the HOA dues. There
13 consulted a civil engineer prior to the installation of 13 was no difference in how 139 was treated for nai ntenance
14 the French drain at 139? 14 - repairs not covered on any of the owners' lots.
15 A N 15 Q Gkay. And nunber 3 we vwent over earlier.
16 Q If those records exist, where woul d they be? 16 Let's go to nunber 4.
17 A They would be in the mnutes sonmewhere. 17 A kay. Geen Horizons controls the watering
18 Q Andif they do not exist, does that suggest to 18 schedul e with the HOX's okay. Broken lines, et cetera,
19 you that no civil engineer was consulted prior to the 19 reported to Geen Horizons -- or reported by Geen
20 installation of the French drain? 20 Horizons or nore conmonly the property owners because
21 A  Qorrect. 21 they're on the premises at all tines. Were aml?
22 Q If acivil engineer was retained or hired by the 22 Irrigation lines noved on -- to avert -- okay.
23 HA prior to the installation of the French drain, how 23 Irrigation lines were noved on ot 139 to avert any
24 woul d those -- how woul d that record be refl ect ed? 24 additional water. They were reinstalled after the
25 A Again, inthe mnutes of the neetings. 25 excavati on work was conpl et ed.
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1 Q And those neeting mnutes were reflected there is 1 Q Thisis --
2 an agreenent between the civil engineer and the HOA for 2 A So basically re-routed the water lines so the
3 those services, correct? 3 other properties could get watered, but theirs was not.
4 A  Qorrect. 4 Q Does the HA currently irrigate ot 139?
5 Q And the absence of those nminutes and those 5 A Yes. Al theirrigation was reinstalled again.
6 records indicates that no civil engineer was retai ned by 6 Q And who pays for that water?
7 the HA prior to the installation of the French drain, 7 A The HA
8 correct? 8 Q Wat about bullet point 5 on Bxhibit 2?
9 MR QMBS pjection. CGlls for 9 A | don't know Wat does bullet point 5 say?
10 specul ati on. 10 Snce ny notes are very -- oh. (bservation conpl aints,
11 BY MR ALEXANCER 11 work orders, |andscape conmittee notes, board
12 Q Is that correct? 12 di scussi ons and other reports to or wthin the
13 A Yes. 13 associ ation that relate --
14 MR ALEXANCER W' ve been going for about 14 Q I'msorry, I'msorry, I'll interrupt you there.
15 an hour. Wy don't we take a ten minute break. 15 I'mlooking at your handwritten notes.
16 (Recess taken from10: 37 to 10:43.) 16 A | know but that's ny answer because | have --
17 BY MR ALEXANDER 17 that's ny answer to that.
18 Q kay. W' re back on the record. 18 Q kay.
19 M. Gonouche, you understand you' re still under 19 A That request is that all the reports prior to the
20 oath, correct? 20 incident were provided to you in discovery.
21 A Yes, | do. 21 Q M neani ng?
22 Q Let's go through Exhibit 2 and just go through 22 A That areviewwas in bullet point 5.
23 your notes here because |'mhaving a difficult tine 23 Q kay. Ckay. M personally as M. A exander.
24 readi ng your handwriting. 24 Ckay. Nunber 6?
25 Bullet point 1, what does it say? 25 A The slope slippage was di scovered by Luis during
46 48

KAMRYN | WHITNEY COURT REPORTING
info@kwcourtreporting.com




Sandra Conobuche -
PMQ of Las Brisas Pacifica,

January 27, 2026

| nc.

1 hi s regul ar nmai ntenance check - persons that inspected 1 that.
2 the slope inmedi ately thereafter were Bl Katz, Paul 2 Let's junp to 14.
3 H sesser, Kent Berchiolli. 3 A ay. | just wote no honeowner was ever charged
4 V¢ vere told to shut off all irrigationlines to 4 for repair work of the slope. Ckay. The HA-- | can't
5 139 and cover it with tarps. And then the tineline is 5 read ny own witing. The HOA was seeking rei nour senent
6 April 27th, 2023, approximate date until the conpl etion 6 for the excavation work on 139 since it was private
7 in 2024. And | do have the date of conpletion nowis 7 property.
8 My 22nd. 8 The decision to proceed wth the work to the --
9 Q kay. And nunber 7, please. 9 was to protect the adjoining properties fromany danage.
10 A kay. GeoTek was call ed because they had advi sed 10 M. Mann never got any bids for replace -- repairing the
11 the HOA previously. They were cal |l ed because of the 11 sl ope as advised by GeoTek. The HOA assuned al |
12 uncertainty of the slope stability and their rapid 12 geol ogi cal cost to ensure work was done properly.
13 response to the incident. GeoTek did an intensive 13 Q How about 16?
14 investigation of the slope area. (kay. You coul d refer 14 A | woteis the HAis responsible for the
15 totheir report for nore details. 15 deci sion naking - reports were submtted during
16 Q And we're talking about the April 2023 tineline, 16 discovery relating to that. Geen Horizons did not nake
17 correct? 17 any deci si on.
18 A Yes. 18 Q kay. The HArelied on GeoTek' s findings and
19 Q Andthis is before GeoTek issued its final 19 reconmendat i ons, correct?
20 report, correct? 20 A Qorrect.
21 A Qrrect. They were consulted and they cane out 21 Q Odthe HAinplenent all of GeoTek's findings
22 the next day. And then they proceeded to advise us to 22 and recommendat i ons?
23 cover it and, you know renove the waterlines. 23 A Yes.
24 Q kay. Wat is bullet point 8? 24 Q I'mgoing to nark next in order Exhibit 4.
25 A Bullet point 8 nust have sonething to do with who 25 (Bxhibit 4 was narked for identification.)
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1 did the excavation or why did we use Muntai n Mbvers. 1 Have you revi ened this docunent bef ore?
2 Muntai n Mvers was one of three excavati on conpani es to 2 A Yes, | have.
3 cone out and subnit the bids. Ve had a very difficult 3 Q And what is Exhibit 4?
4 tine to even get a conpany to cone out and subnmit a bid 4 A Sate that again.
5 because of the access to the property. 5 Q Wat is Bxhibit 4?
6 Q kay. 6 A Exhibit 4is the report fromGeoTek on the scope
7 A Muntain Mvers was the nost reasonabl e one for 7 of their -- of the work to be done on unit -- lot 139.
8 the work outlined in GeoTek' s report. And Mountai n 8 Q And what is the date of this report?
9 Mvers fol | oned the sl ope -- scope of work from GeoTek. 9 A The date of this report is July 7th, 2023.
10 ¢ actual |y hired GeoTek to cone back and to -- 10 Q And vhat is the title of the report?
11 Q Supervise? 11 A It says it is the prelininary geotechnical
12 A Thank you. Supervise the work so that it was 12 i nvestigation.
13 done according to their codes. 13 Q Is this the report that the HOA used in order
14 Q kay. Nunber 9? 14 to nake a determination as to what caused the sl ope
15 A Wat is nunber 9?7 Ckay. | have to go | ook. 15 failure?
16 Ckay. To provide docunents for the communication of all 16 A Yes.
17 the drai nage systens on the slope. | have no -- | don't 17 Q FPoint to ne exactly where does GeoTek state that
18 know because the tineline is 37 years so | -- | have no 18 it was rainfall that caused this slope failure.
19 reason to know that. 19 A kay. I1'mgoing to have to read this.
20 Q DOd you reviewany docunents fromthe HA' s 20 Q Take your tine.
21 docunent production in preparation for this deposition 21 A  kay. On page 5.
22 that goes beyond the installation of the slope -- of the 22 Q kay.
23 French drain on the sl ope? 23 A 512 Gneral. Second paragraph, third |ine
24 A I'mstill not sure what you' re asking. 24 down. Cause of failure appears to have been from
25 Q kay. W'Il get tothat. That's okay. Srike 25 saturation of the engineered fill in conbination wth
50 52

KAMRYN | WHITNEY COURT REPORTING
info@kwcourtreporting.com




Sandra Conobuche -

PMQ of Las Brisas Pacifica,

January 27, 2026

| nc.

1 the claystone geonetry of the fill over cut slope 1 ext ensi ve.
2 condition. |ncrease noisture content added weight to 2 Q Wat was the cause of the slope failure according
3 the fill and the claystone contact probably al so 3 to the HON?
4 contributed to the slope failure. 4 A Excessive rain.
5 Q WII, let ne pause you there. |'mjust going to 5 Q Were does this | anguage provide that excessive
6 correct one of your reading. |ncreased noisture content 6 rain caused the slope failure?
7 adds weight to the fill and the claystone contact -- 7 A Inthis particular docunent | don't see it right
8 A  kay. |'msorry. 8 here.
9 Q -- probably also contributed to the slope 9 Q WIlI, take your tine. Because the HOA nade a
10 failure. 10 det er ninat i on.
11 Do you see that |anguage? 11 A But | do believe that there is another docunent,
12 A Increase noisture content adds weight to the fill 12 the final .
13 and the claystone contact probably al so contributed to 13 Q The fina?
14 the slope failure. 14 A | don't have it on ne, but --
15 Q kay. 15 Q Your testinony five mnutes ago was that the HOA
16 A Source of water was not clearly evident until 16 nade a deternmination as to the cause of the slope
17 investigation and is typically difficult to identify and 17 failure based off of this report, Exhibit 4, the July 7,
18 locate. It should be noted that the rain -- 18 2023 prelimnary report by GeoTek; is that correct?
19 Q Wit, I"mgoing to pause you there again. | 19 A  Qrrect.
20 apol ogi ze. The sentence reads -- and correct ne if |'m 20 Q Point to ne the language that says that it was
21 wong -- source of the water was not clearly evident 21 rainfall that caused the slope failure at 139.
22 during the investigation and is typical -- typically 22 A Drectly --
23 difficult toidentify or locate. 23 Q You can take your tine.
24 Do you see that? 24 A kay.
25 A Yes. 25 Q Read the entire report if you have to.
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1 Q And the next sentence which -- well, you can read 1 A ay. kay. Inthis particular docunent | do
2 it out |oud. 2 not see it laid out black and white that they said that
3 A It should be noted that the rain season of 3 it was the rain.
4 2022/ 2023 was approxinatel y 170 to 180 percent of the 4 Q Solet's go back to section 5.1.2. The | anguage
5 nornal season. In simlar conditions, upon repair of a 5 that you read into the record upon which the HOA nade a
6 slope failure, perched groundwater is al so observed in 6 deternmination that it was rain that slope -- that caused
7 the backscarp of the failure. Perched groundwater 7 the slope failure.
8 shoul d be anticipated to be encountered during repair 8 Cause of failure appears to have been from
9 operations. 9 saturation of engineered fill in conbination wth the
10 Q Is this the language that the HA relied on to 10 cl aystone geonetry of the fill over cut slope condition.
11 nake the deternination as to the slope failure at 139? 11 I ncrease noi sture content adds weight to the fill and
12 A Yes. 12 the cl aystone contact probably al so contributed to the
13 Q For the cause of the slope failure? 13 slope failure.
14 A Yes. 14 Do you see that |anguage?
15 Q Were in this language does it state what the 15 A Yes.
16 cause of the slope failure is? 16 Q The HA decided to assess Ms. Minn and nake a
17 A It was -- fromthe word there, it seened that 17 determination that it was rainfall that caused the sl ope
18 it was the perched groundwater that caused the sl ope 18 failure based off of a preliminary report that indicates
19 failure. 19 that it was probably oversaturation?
20 Q Is that what the docunent states? 20 MR GMBS (@ ection.
21 A It says perched groundwater shoul d be antici pat ed 21 BY MR ALEXANDER
22 to be encountered. Perched groundwater is al so observed 22 Q Isthat right?
23 in the backscarp of the failure. So there was water 23 MR QMBS (pjection. Mscharacterizes her
24 bel ow ground down to bedrock. And | nean, that's 24 testi nony.
25 nentioned later in the report, which is obviously very 25 111
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1 BY MR ALEXANDER 1 A This is the as-graded report, slope repair.
2 Q Does this docunent state that source of water was 2 Q By GeoTek, correct?
3 not clearly evident during the investigation and is 3 A By GeoTek.
4 typically difficult toidentify or |ocate? 4 Q Wat is the date of that report?
5 I's that |anguage present in this docunent? 5 A The date of that report is My 22nd, 2024. (kay.
6 A Yes. 6 I now understand what it neans by as-graded report. It
7 Q It should be noted that the rain season of 7 neans after the work was -- the investigation was
8 2022/ 2023 was approxinatel y 170 to 180 percent of a 8 conpl et ed.
9 nornal season. 9 Q kay. DOidyoureviewthis report prior to your
10 Do you see that | anguage? 10 deposi ti on today?
11 A Yes. 11 A Yes, probably a year ago.
12 Q Does that language state that that was the cause 12 Q ay. Earlier you testified that the contents of
13 of the slope failure or isit a note? 13 this report are the sane as the prelininary report,
14 A It points to the fact that because of the 14 correct?
15 excessive rain. And plus, it has to be noted that the 15 A Probably nore concl usi ve.
16 irrigation in that area and nost of the conmunity was 16 Q And the conclusions of this report you testified
17 turned of f fromJanuary through Mrch. 17 are the sane as the prelinminary report, correct?
18 MR ALEXANCER  Muve to strike as 18 A  Qorrect, as far as ny know edge.
19 nonr esponsi ve. 19 Q Let's turn to page 3 of the as-graded report,
20 BY MR ALEXANCER 20 bul l et point 3, conclusions and recormendat i ons.
21 Q Does this language state that rainfall caused the 21 Do you see that |anguage?
22 sl ope failure? 22 A Uh-huh, yes.
23 A It saidthat it was excessive noisture that 23 Q The report states Renedial grading of the slope
24 caused it, correct? No? 24 failure has been conpl eted in general accordance wth
25 Q [I'masking you whether this is anote or is it 25 the approved geotechnical reports (see references),
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1 the causation | anguage that the HA relied on? 1 appl i cabl e provi sions of the 2022 Galifornia Building
2 A Gan you restate the question? 2 (ode and Aty of San Marcos gui del i nes.
3 Q I'mgoing to re-read the sentence again for you. 3 I't continues, The connection of the subdrain
4 And we are on Exhibit 4, Section 5.1.2. 4 systemconstructed for this slope repair systemwas
5 It should be noted that the rain season of 5 observed to be constructed of drain pipe. Based on
6 2022/ 2023 was approxi natel y 170 to 180 of a nornal 6 conversations wth the honeowners associ ation board, the
7 season. 7 drain pipe was installed and directly connected to area
8 Do you see that | anguage? 8 drains along the top of the existing retaining vall.
9 A Yes. 9 Do you see that |anguage?
10 Q Does this language state that rain caused the 10 A Yes.
11 sl ope failure? 11 Q Aml reading it correctly?
12 A Definitively, no, but it could contribute. 12 A Yes.
13 Q That was not your testinony earlier, correct? 13 Q Theintent of the drains was said to coll ect
14 A | saidthat yes, it did cause. 14 surface water shedding fromthe sl ope face and
15 Q Sothis was the prelimnary report, correct? 15 transporting it away to reduce the potential for the
16 A  Qrrect. 16 surface water to flowover the existing retaining wall.
17 Q Andthisis the report that you relied onin 17 Do you see that |anguage?
18 order to nake a deternination as to what caused the 18 A Yes.
19 slope failure, correct? 19 Q However, as the systemis currently constructed
20 A Qorrect, because we -- sonething had to be done. 20 wth perforated drain pipe, surface water that is
21 Q Gkay. I'mgoing to nark next in order Exhibit 5. 21 collected in the drains is being introduced into the
22 (Exhibit 5 was narked for identification.) 22 subsurface, directly behind the existing retaining vall.
23 Do you have Exhibit 5in front of you? 23 Do you see that |anguage?
24 A Yes, | do. 24 A Yes.
25 Q Wat is that docunent? 25 Q Wiat did you nake of that |anguage when you read
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1 it upon receiving this report? 1 Have you seen this docunent before?
2 A (kay. This particular drain happens to be the 2 A It looks the sane as the one you just handed ne
3 French drain that they' re referring to, the perforated 3 prior, Exhibit 5.
4 pi pe. 4 Q Look at the date.
5 Q And what is the report's conclusion as to the 5 A My 22nd. My 23rd. kay.
6 French drain that was installed by the HA in 2019? 6 Q Wat isthetitle of this report?
7 A It could be introducing water into the 7 A As-graded report of slope repair, slope repair,
8 subsurface, which was basically as | understand what it 8 unit 139.
9 was supposed to do so that it would alleviate the 9 Q And what is the date of the report?
10 surface water and nud and debris coning over the hill. 10 A My 23rd, 2024.
11 Q Does the report say that it coul d be doing that 11 Q Ddyoureviewthis report prior to filing a
12 or does the report state the systemis currently 12 cross-conpl aint agai nst Jill Minn?
13 constructed wth perforated drain, surface water that is 13 A Personally | can't renenber if there was any --
14 collected in the drains is being introduced into the 14 if there was any difference between the two. | don't --
15 subsur f ace? 15 | don't physically reneniber there being two reports.
16 Is that -- did | read that correctly? 16 Q I'mgoing to turn your attention to -- well,
17 A Yeah. 17 strike that.
18 Q Sothey're not speculating as to what is 18 It was your testinony earlier that GeoTek's final
19 happeni ng, correct? 19 report was the sane as the prelininary report, correct?
20 A N 20 A The prelimnary report had all of the testing
21 Q Wat is the condition of -- strike that. 21 datainit too.
22 Wiat is happening to the water that is being -- 22 Q So are you changi ng your testinony?
23 vhen it was supposed to be handl ed by the French drain 23 A Wéll, no. I'mjust saying | don't renenber
24 according to this report? 24 exactly with all the paperwork what report was which. |
25 A It shoul d ve been absorbed by the soil. And then 25 do knowthat basically it was the sane scope of work
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1 if there was any excess water, it shoul d ve cone out the 1 that was done. But inthe fina report it's not --
2 | oophol es. 2 doesn't have all the data to supply the water contents
3 Q Does it say anywhere in this report that the 3 and the type of soil, et cetera
4 wat er shoul d' ve been absorbed by the sl ope? 4 Q You testified earlier that GeoTek's final report
5 A WII, it has to go sonewhere. It just says it's 5 attributed the slope failure to rain, correct?
6 inthe subsurface. It's being introduced into the 6 A Yes.
7 subsur f ace. 7 Q Wereinthis Exhibit 6 does GeoTek attribute
8 Q Wat is the current position of the HAwth 8 rainfall as the cause for the slope failure?
9 respect to the causation of the slope failure at ot 9 A Qice again, | don't see it anywhere.
10 139? 10 Q It doesn't, does it?
11 A Excessive rain. 11 A N
12 Q Wat does it -- what does the HOA base that 12 Q There's nothing in this report that attributes
13 posi tion on? 13 rainfall -- strike that.
14 A Based it on the geotechnical report. 14 There's nothing in this report that concludes
15 Q Wereinthis report is there any nention of 15 that rain -- excessive rainfall was the cause of the
16 excessi ve rain? 16 slope failure, does it?
17 A In-- 17 A No. It also doesn't state anything el se either.
18 Q Take your tine. 18 Q Is there anything in the prelininary report that
19 A In the as-graded one or the origina ? 19 states that excessive --
20 Q Inthe as-graded one, Exhibit 5. 20 A N
21 A Nowthis is basically a sumary of all the work 21 Q -- rainfall caused this slope failure?
22 that was done to renediate the slopes. It doesn't 22 A N
23 address the cause of the failure. 23 MR ABEXANDER |'mgoing to read that --
24 Q I'mgoing to nark next in order Exhibit 6. 24 can you repeat ny question, please? | want a clean
25 (Exhibit 6 was narked for identification.) 25 record. Wit for ne to ask ny question, please.
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1 (Wereupon, the record was read back by the 1 A | don't know | don't understand.
2 reporter as follows:) 2 Q Isit the bottomof the slope?
3 "Q Is there anything in the prelinmnary 3 A It's the bottomof the slope.
4 report that states that excessive -- 4 Q As you sit here today is the HA changing its
5 A No. 5 opinion as to what caused the failure of the slope at
6 Q -- rainfall caused this slope failure? 6 1397
7 A No." 7 A N
8 BY MR ALEXANDER 8 Q Isit still the HA s opinion that excessive rain
9 Q Sonyquestionisis there anything -- any 9 caused the failure at slope 139?
10 language in the prelimnary report upon which the HOA 10 A Yes.
11 nade a determnation -- based upon whi ch the HA nade a 11 Q Based on what?
12 deternination that excessive rain caused the sl ope 12 A Based on observation.
13 failure 139? 13 Q Wose observation?
14 I's there any language in the prelininary report 14 A The | andscape peopl e, the conmittee nenbers and
15 that supports that concl usi on? 15 just the general news that, you know we were in a very
16 A N 16 intense rain period.
17 Q Sowvhy did the HA nake a deternination that it 17 Q Wo are the | andscape peopl e that you' re basi ng
18 was excessive rainfall that caused the slope failure? 18 this opinion on?
19 A Because there was excessive rainfall and there 19 A Just the Geen Horizons.
20 were failures -- slope failures all over the county, and 20 Q Is Geen Horizons a licensed civil engineer?
21 it was a super saturated situation. And the reports do 21 A No, but they --
22 say that the soil was super saturated. 22 Q Are news people a licensed civil engineer?
23 Q A what |ocation? 23 A N, but --
24 A A lot 139, vhichis the only -- 24 Q Aeyoualicensed civil engineer?
25 Q \ere on the sl ope? 25 A N, I'mnot.
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1 Wiat |ocation of the slope? 1 Q Is anyone on the board a |icensed civil engineer?
2 A | can't tell you exactly. | have to read the 2 A DN
3 vhol e report then. 3 Q So who are you basing the opinion that the
4 Q Let's go back to Exhibit 4. 4 rainfall caused the failure of the slope at 139?
5 A Wichis? 5 G ve ne one specific name who is a civil
6 Q The prelininary report, July 7, 2023. 6 engi neer.
7 A kay. 7 A No, nocivil engineer ever -- excuse ne. | have
8 Q And turn to page 5. 8 to take that back. | do believe that we did have a
9 A Geological and soil conditions? 9 expert wtness that came in and eval uated the sl ope, and
10 Q Section 5.1.2. Second full paragraph. And I'm 10 | do believe that he stated that it was excess water.
11 reading, quote, The node of slope failure appears to be 11 Q Woisthat? M. Véng?
12 arotational slunp, based on the eastern edge of the 12 A I'mnot sure. Is that his nane?
13 failure expressing novenent, the bul ged toe, and the 13 MR QMBS DOr. Gerry Véng.
14 lack of visible novenent al ong the western portion of 14 THE WTNESS  DOr. Gerry Veéng.
15 the failure. 15 BY MR ALEXANDER
16 Do you see that |anguage? 16 Q \Veng. Wen did the HA hire M. Véng?
17 A Yes. 17 A Tineline. Again, | don't have the exact date.
18 Q Wat is the bulged toe of the sl ope? 18 It was probably in 2025.
19 A | have no idea 19 Q Wthin the last year?
20 Q Were was the French drain install ed, what 20 A | believe so.
21 | ocati on? 21 Q After the HA had nade a deternination that the
22 A The French drain was installed at |east 20 feet 22 cause of the slope failure was excessive rain, correct?
23 belowthe failure, and it was installed right behind the 23 Is that correct?
24 retaining wall. 24 A Yes.
25 Q Is that the toe of the slope? 25 Q But as you sit who here today, would you agree
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1 wth ne that nothing in the GeoTek report states that 1 after the lawsuit has been filed, what rel evance does

2 excessi ve rain caused the sl ope failure? 2 that have?

3 A Nothing inthe report states that it -- excessive 3 MR ABEXANDER M client has been harassed

4 rain caused it, but it also didnot give any other 4 by all of this. And the HA as we're going to

5 reason for why the sl ope fail ed. 5 establish inamnute, is trying to backtrack onits

6 Q But the HA nade a deternination that it was 6 positions that it took with respect to repairing and

7 excessive rain, correct? 7 payi ng for the sl ope.

8 A Rght, because that was the truth. That was what 8 Ad it is controlling the narrative of how

9 was happeni ng. 9 the slope repair is going to be conducted. That's the

10 Q Hwdid-- howdidthe HA nake that 10 rel evance. And you can instruct her not to answer if

11 det er ni nat i on? 11 you' d like.

12 A There was so nuch water on that slope and -- 12 MR GMBS |'mnot going to instruct her

13 Q That was a specul ation by the HOA wasn't it? 13 not to answer. There's -- | just don't see any --

14 A | don't know 14 MR ABEXANDER  (kay.

15 Q Wis -- at the tine when -- inmediately fol | ow ng 15 MR QMBS -- relevance to any of the

16 the slope failure prior to M. Véng, is there any civil 16 actions that have been all eged by either the association

17 engi neer report that the HOAis relying on in naki ng 17 or M. Mann in the action. Wat relevance is this

18 that deternination? 18 possibly going to have at trial? Nothing. So | nean

19 A N 19 you can ask her, but 1'mnot going to check or tell her

20 Q And yet the HA has nade representations to the 20 not to answer.

21 communi ty that that was the cause of the slope failure, 21 MR ALEXANDER  (kay.

22 correct? 22 MR QMBS But it's entirely irrelevant.

23 A Qorrect. 23 MR ALEXANCER  Let's nark in order Exhibit

24 Q It has published articles in the Las Brisas 24 Nunier 7.

25 nevsl etter stating that the cause of the slope failure 25 (Exhibit 7 was narked for identification.)
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1 is excessive rain, correct? 1 BY MR ALEXANCER

2 A  Qorrect. 2 Q Have you seen this docunent before?

3 Q And those articles were published after 2024 when 3 A Yes, | have.

4 the HOA board decided that it's going to nonitor and 4 Q Wthin what context did you see this docunent?

5 approve all articles that are to be published, correct? 5 A | don't knowif it was -- it was sent to the HOA

6 A | guess. | believe so. I'mnot -- I'mnot 6 naybe, to the board.

7 certain about the tineline. 7 Q DOdyou reviewthis docunent?

8 Q Doyourecall M. Minn requesting that her side 8 A Not prior to this deposition, no.

9 of the story and her evidence be -- strike that. 9 Q kay. |'mgoing to nark next in order Exhibit 8.

10 Do you recal | that Ms. Mann requested that she 10 (Bxhibit 8 was narked for identification.)

11 publish an article in the newsletter to explain her side 11 A It's the nminutes of the April 18th.

12 of the story? 12 Q Wat is Exhibit 8?

13 A | don't recall. 13 A It's the mnutes of the Las Brisas board of

14 MR QMBS (ounsel, what rel evance does 14 directors general session Thursday, April 18th, 2019.

15 this have to any of the causation in this action? 15 Q kay. Have you reviewed this docunent prior to

16 MR ALEXANDER Everything. She's -- ny 16 your deposi tion today?

17 client is being sued for assessnents that were nade 17 A N

18 w thout the HOA naking any -- wthout the HOA naki ng 18 Q Gkay. Wre you present at that neeting?

19 any inforned decisions that were guided by civil 19 A Yes.

20 engi neeri ng. 20 Q Wiat was your position on the board?

21 MR QMBS VeI, | get that line of 21 A N, | was not present. Sorry. | was absent.

22 quest i oni ng. 22 Q kay. There's a finance conmittee report.

23 MR ALEXANDER  (kay. 23 Do you see that at the botton?

24 MR GQOMBS Athough | disagree with the 24 A Yes, | do.

25 basis of it. But about publishing news letters |ong 25 Q Second full sentence, There was $3500 of reserve
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1 dollars spent in Mrch for drai nage. 1 Q And that was the case until the GBRs were
2 Do you see that | anguage? 2 anended in 2025, correct?
3 A Uh-huh 3 A  Qorrect.
4 Q Wat does that |anguage refer to? 4 Q I1'mgoing to show you what was previously narked
5 A That refers to the installation of the French 5 as BExhibit 13 to M. Berchiolli's deposition.
6 drain. 6 Have you seen thi s docunent before?
7 Q [I'msorry? 7 A | don't recall that |'ve seenit. | probably
8 A That refers to the installation of the French 8 have. Is this the --
9 drain on lot 139. 9 Q It'saprelimnary report on conmon area sl ope
10 Q \Vés this noney paid for by the HOA? 10 behind unit 139 | andscape conmittee chair person.
11 A Yes, it was. 11 That an accurate statenent of as to what the
12 Q I'mgoing to nark next Exhibit 9. 12 report is?
13 (Bxhibit 9 was narked for identification.) 13 A Yes, it is. kay.
14 Wiat is Bxhibit 9? 14 Q DOdthe HA board recei ve this report?
15 A Exhibit 9is the estinate for the installation of 15 A Yes.
16 the French drain by Pabl o's | andscape servi ce. 16 Q Odthe HA board reviewthis report?
17 Q And what is the dollar anount there? 17 A Yes.
18 A $3500. 18 Q I'Il turn your attention to background and
19 Q Does that match Exhibit 8? 19 history. The fifth paragraph which is a two sentence
20 A Yes, it does. 20 paragraph reads There is an indication that a French
21 Q Is this the sane anount ? 21 drain was installed on top of the wall to help relieve
22 A Yes. 22 the water pressure that drains down the wall. Were
23 Q 0Odthe HA pay for this? 23 this French drain allows the water to escape i s not
24 A Yes. 24 known.
25 Q Wat is the date of Exhibit 9? 25 Do you see that?
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1 A February 6, 2019. 1 A Rght.
2 Q Wy did the HA pay for this service? 2 Q DO d you have an understanding that the French
3 A It is ny recollection and belief that in 2019 the 3 drain, it was not known where the water is escaping at
4 owner ship of the property, the slopes was not really 4 that tine?
5 known to the contingency. People did not read their 5 A Thisis M. Berchiolli's opinion.
6 deeds. 6 Q DOdthe HAchallenge M. Berchiolli's opinion?
7 They did not read that, you know by the way, ny 7 A | don't recall.
8 land goes al|l the way to, you know the end of the | ot 8 Q 1'mgoing to show you what has previously been
9 or end of the hill. So because of the history of being 9 narked as Exhibit 3 to M. Berchiolli's deposition.
10 -- HOA nmai ntaining the slopes, this was considered just 10 Have you seen this docunent before?
11 a part of nai ntenance. 11 A | probably have, yes.
12 Q Soslope drainage as identified in Exhibit 8 was 12 Q You are one of the recipients --
13 consi dered part of slope naintenance, correct? 13 A Yes.
14 A Rght. And that was because of -- they didn't 14 Q ~-- of this email, correct?
15 realize that it was private property. 15 A  Qorrect.
16 Q The HOAdid not realize that 1ot 139 was private 16 Q I'Il turn your attention to email chain My 1st,
17 property? 17 2023. Bwil fromPaul H sesser.
18 A  Qorrect. 18 Do you see that?
19 Q It was treating it at conmon area property, 19 A  n, okay. Thank you.
20 correct? 20 Q Do you see that email?
21 A Rght. And that was not only 139. It was all of 21 A Yes.
22 the slopes that were in the conmunity. Uhless peopl e 22 Q It'sonthefirst page, first paragraph. Geen
23 vere very observant and | ooked at their deeds, they 23 Hori zons covered the slope behind 139 to protect it from
24 wouldn't realize. Wien | bought ny property | knew that 24 rain predicted for tonight and for Thursday. Kent was
25 | owned all the way up to the top of the hill. 25 there for the start of the project. Wen the plastic
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1 was in place B Il took pictures, sent themto GeoTek, 1 My 23rd, 2024 as-graded report by GeoTek.
2 and recei ved verbal approval that we had installed the 2 A Wich one? 23rd?
3 covering as reconmended. 3 Q Yes. And I'mon page 4.
4 Ater Geen Horizons left BIl got his drill and 4 A kay.
5 auger. And we were able to clean out and get good wat er 5 Q It's under section 3.
6 flowfromall seven French drains on the sl ope side of 6 A ay. Ckay. |'ve got it right here. Page 3.
7 the wall. 7 Ch, you vent page 4. Sorry, sorry. (Ckay.
8 Do you see that |anguage? 8 Q FHrst full paragraph, GeoTek recormends the
9 A Yes. 9 existing area drain systemat the top of the retaining
10 Q Wy was Bl Katz augering the French drains on 10 wal | cease the transnission of surface water into the
11 sl ope 139 on My 1st, 2023? 11 subsur f ace.
12 A | would assune that because there was no water 12 Do you see that |anguage?
13 coning out of the drain holes, that they were cl ogged 13 A Yes, | do.
14 and that he was trying to uncl og them 14 Q This can be perforned by different neans and
15 Q DOdthe HAtell Bl Katz not to touch those 15 net hods. The followng are options and consi derati ons.
16 drains at that tine? 16 Minagenent of surface water is not a geotechnica field
17 A Nb, there was no conversation. Hus, he was on 17 of expertise.
18 the board of directors. 18 Do you see that |anguage?
19 Q Sothe board of directors adopted what B Il Katz 19 A U-huh,
20 perforned on the slope as appropriate as far as the HA 20 Q And acivil engineer should be consul ted upon to
21 i s concer ned? 21 provi de professional nanagenent of surface water.
22 A Yes. 22 Do you see that |anguage?
23 Q I'mgoing to nark next in order Exhibit 10. 23 A Yes, | do.
24 (Bxhibit 10 was narked for identification.) 24 Q Wien you received this report on My 23rd,
25 This is an enail fromyou, correct? 25 2023 --
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1 A  Qrrect. 1 A 2024.
2 Q Dated My 6, 2023, correct? 2 Q 2024. Thank you.
3 A  Qorrect. 3 O d you question why GeoTek is naki ng
4 Q Youwitel would like -- strike that. 4 recormendati ons if they're not a civil engineer?
5 I would still like to stay wth GeoTek. They 5 A N
6 know nore about geol ogy than Geen Hbri zons. 6 Q Wiy not?
7 Do you see that |anguage? 7 A They had the nost experience in dealing wth
8 A Yes. 8 instances like this. Sowe just relied on themto
9 Q Wy did you nake that recommendation to the 9 have -- to give us the right direction.
10 boar d? 10 Q Does anything in this report, which is Bxhibit 6,
11 A Because Geen Horizons is not a civil engineer or 11 indicate that the work to be perforned on the slope at
12 a geol ogi cal conpany. 12 139 was conpl eted with respect to stabilizing and fixing
13 Q O a geol ogist? 13 the sl ope?
14 A Yeah, a geologist. Ckay. 14 A  (kay. It says the purpose of this report is to
15 Q Wat is the inportance of having a civil engi neer 15 present a sunmary of observations and testing services
16 at this tinme? 16 provided by this firmduring the grading of the sl ope.
17 A You' ve been after ne about no civil engineers 17 M question is well, if we were doing this why were we
18 ever being involved in this project. Sothisis -- 18 doing it if not to stabilize the slope.
19 we're stating that we' re using a appropriate conpany, 19 Q M question was different.
20 and not the | andscape conpany to tell us howto 20 Does this report state that the work that was
21 renedi ate the sl ope. 21 performed was final wth respect to the stabilization of
22 Q |s GeoTek a civil engineer? 22 the slope and the repair that was done?
23 A | presunme they nust have a civil engineer 23 A Nt -- no, it doesn't.
24 onboar d. 24 Q It does not, correct?
25 Q Let's go back to Exhibit 6, whichis the 25 A Rght.
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1 Q Infact, it states that further work shoul d be 1 constructed behind the top of wall should hel p nanage
2 perforned, correct? 2 surface waters sheddi ng downsl ope away fromflow ng --
3 And again, | wll guide you there. Page 4 -- 3 anay fromflow ng over the face of the retaining wall.
4 it's a continuation of what we were reading. After 4 Do you see that?
5 GeoTek states that nanagenent of surface water is not a 5 A Yes.
6 geotechnical field of expertise and a civil engineer 6 Q The new area drai ns shoul d be constructed of
7 shoul d be consul ted upon to provide professi onal 7 solid conduit and discharged to a suitable | ocation
8 nanagenent of surface water. 8 (typically the front of the curb face).
9 The next full paragraph. The area drains behi nd 9 Do you see that |anguage?
10 the retaining wall can be seal ed by neans of a 10 A Yes.
11 watertight cap. 11 Q Wés the French drain solid or perforated?
12 Do you see that? 12 A It was perforated.
13 A Yes. 13 Q Is the French drain that still exists on slope
14 Q Thiswll stop the introduction of surface waters 14 139 solid or perforated?
15 into the wall drain system and the existing systemcan 15 A Perforated.
16 remain in place and function as a wall drain system 16 Q That is not in accordance wth what your own
17 wthout furth nodification. Sealing the area drain wil 17 civil -- geological expert GeoTek was reconmendi ng,
18 nost |ikely allow surface water, shedding downsl ope, to 18 correct?
19 flow over the existing retaining wall. 19 A Wen the excavation was open and GeoTek was there
20 Do you see that? 20 and they observed the French drain, they did not say
21 A Lh-huh, yes, | do. 21 that it was not the right one. They said that they
22 Q Sothat's one option that GeoTek is providing for 22 could cover it back up, that it was fine.
23 future work, correct? 23 Now | ater when Mountai n Mvers said oh, by the
24 A  Qrrect. And | do knowthat the drains were 24 way, this is a perforated drain, they changed their
25 seal ed. 25 statenent. But at this point the drain was covered.
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1 Q Hwdo you know that ? 1 Q Wat is the current condition of the drain that
2 A It was done. There's a cap on top. You can see 2 was installed by the honeowners associ ation in 2019?
3 it. 3 A | don't know | have no privy know edge to be on
4 Q Thisis for future work though, correct? 4 the property.
5 A W, this was done, yeah, after this report. 5 Q Ws it renoved?
6 Q Wo perforned that work? 6 A N
7 A Again, | don't renenber. 7 Q It still exists, correct?
8 Q Wen was the work perforned? 8 A Yes.
9 A | don't renenber. 9 Q Infact, the HOA connected the top drains into
10 Q Wo woul d have that infornation? 10 that French drain, correct?
11 A Woever did the work. 11 A A the ends, yes.
12 Q The report continues, Prior to the slope repair, 12 Q Sothe HAis still introducing water into the
13 a surface drai nage swal e ditch -- swal e/ditch was not 13 perforated French drain that it installed in 2019,
14 observed along the top of the wall. Snales/ditches are 14 correct?
15 common desi gn/ const ruction techni que to col l ect surface 15 A | assune so. | haven't opened it up and
16 wat ers sheddi ng down a sl ope and transfer the water 16 investigated it.
17 laterally along the top of the wall to reduce the 17 Q But GeoTek did, correct?
18 potential for surface water to flow over the top of a 18 A Not after the -- it was closed up.
19 retaining wall. 19 Q So the HOA approved work to reintroduce water
20 Do you see that |anguage? 20 back into the French drain as part of its quote/unquote
21 A Ulh-huh, yes, | do. 21 repair of the slope; is that correct?
22 Q That's not howthe French drain was installed, 22 MR QMBS pjection. Galls for a expert
23 was it? 23 opi ni on.
24 A N, it's not aswale or av-ditch. 24 THE WTNESS  Nb.
25 Q The report continues, a swale or a v-ditch 25 111
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1 BY MR ALEXANDER 1 because it's known to be the owner of the lot whois --
2 Q Is that correct? 2 owns the French drain. That is the person who's
3 A | don't -- like | said, we followed their 3 responsi ble. So she al ready answered your question.
4 reconmendations. And when they said it was okay, we 4 BY MR ALEXANDER
5 vent okay, it's okay. Then when they say it's not okay, 5 Q Is that your answer?
6 you know whichis it? And -- 6 A Yes.
7 Q Soif at any one point GeoTek told you that it is 7 Q Wat your attorney just testified to?
8 not okay, what does that suggest to you? 8 MR GMBS | didn't testify. That is a
9 A That we woul d have to go back in and change the 9 ni schar act eri zat i on.
10 French drain or renove it. 10 THE WTNESS | stated --
11 Q A whose cost? 11 MR QMBS Hbld on. Hbold on. You al ready
12 A A the cost of this whol e renediation, | presune. 12 answer ed.
13 Q Wo is responsible for changing out the French 13 She already answered your question. And you
14 drain itsel f? 14 answered -- you asked her the sane question again. |
15 A | -- now because we know the honeowner owns the 15 objected. Ckay. So you can nove on wth your
16 property, it woul d probably be -- fall back on the 16 exam nat i on.
17 honeowner . 17 BY MR ALEXANCER
18 Q DOd the honeowner install the French drain? 18 Q But the HAdidn't know-- strike that.
19 A Previous honeowner, no, they did not. 19 The HA didn't nake a determination as to who
20 Q Wo installed the French drai n? 20 owns the slopes until anending the GC8Rs in 2025,
21 A The HA 21 correct?
22 Q Sowho is responsible for replacing the French 22 A N
23 drai n? 23 Q Wien did the HA nake a deternination as to who
24 MR QMBS (pjection. Glls for a legal 24 owns the sl opes?
25 concl usi on. 25 A Qe they realized that if you ook at the deeded
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1 BY MR ALEXANCER 1 property, you knew that the slope was owned by the
2 Q You may answer. 2 honeowner, not conmon.
3 Wo installed the French drai n? 3 MR ALEXANCER V' ve been goi ng for anot her
4 A | said-- 4 hour. It's lunchtine.
5 MR QMBS (pjection. Asked and answered. 5 (Lunch recess taken from11:53 to 12:54.)
6 BY MR ALEXANDER 6 V¢ can go back on the record.
7 Q It was the HA correct? 7 BY MR ALEXANCER
8 MR GOMBS (pjection. Asked and ansvered. 8 Q M. nouche, you understand you're still under
9 BY MR ALEXANDER 9 oath, correct?
10 Q You can answer. 10 A Yes, | do.
11 MR GOMBS You' re badgering the w tness. 11 Q kay. I'll mark next BExhibit 11.
12 BY MR ALEXANDER 12 (Bxhibit 11 was narked for identification.)
13 Q Wo is responsible for the French drai n? 13 Are you faniliar wth this docunent?
14 MR GQOMBS (pjection. Asked and answered. 14 A Uh-huh.
15 BY MR ALEXANDER 15 Q And what is this docunent?
16 Q Youre refusing to answer? 16 A It's just an update about slope 139. | was
17 A Yes. 17 thanki ng Paul H sesser for the updates and B Il for
18 MR COMBS She's already answered you. She 18 bei ng pronpt in getting peopl e out here, eval uating and
19 answered you two or three tines. 19 et cetera
20 MR ALEXANCER  Not to the question of who's 20 Q This was dated My 10th, 2023, correct?
21 responsi bl e for the French drain. 21 A Yes.
22 MR QMBS (kay. pjection. Glls for a 22 Q Vés this before or after GeoTek's prelininary
23 legal concl usi on. 23 report?
24 You nay answer. 24 A | don't -- where's the paper?
25 And she al ready answered you. She said 25 Q I'll represent to you --
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1 A CGan you refresh ny -- 1 repairs that were perforned by Muntai n Mvers?
2 Q Yeah. That was July 7, 2023. 2 A Qoirrect.
3 A kay. Soyes, thisis before. 3 Q ay. And then he wites The plugged drains have
4 Q kay. | don't knowwhere it went. |If | could 4 been unpl ugged by B Il Katz.
5 turn your attention to the second page of Exhibit 11, we 5 Do you see that?
6 have an enai| My 10th, 2023 fromPaul H sesser. 6 A Qorrect, correct.
7 Do you see that enail ? 7 Q Wich drains is he referring to?
8 A Yes. 8 A They -- |'mpresuning the drains that the -- the
9 Q H wites -- and you' re a recipient, correct? 9 outlets for the French drains.
10 A Yes. 10 Q I'll mark next in order Exhibit 12.
11 Q Hereis afast update on the sl ope probl em 11 (Bxhibit 12 was narked for identification.)
12 Bullet point 1, quote/unquote facts, shared in Jill 12 Ckay. This is top enail there is July 4th, 2023,
13 Minn' s enai | about the repairs in 2019 have been set 13 correct?
14 straight. Frst, what happened was a surface water 14 A  Qorrect.
15 problem not the deep earth sl ope issue we are -- now 15 Q Andit's fromyou?
16 face -- we now face. 16 A It's fromne.
17 Secondly, professional s were involved in 17 Q To the board?
18 di agnosi ng the problem The HOA had a prof essi onal 18 A To the board.
19 excavati on conpany conpl ete the prescribed repai r and 19 Q W need to knowthe lawer's opinion asap as the
20 the installation of French drains above the wall has 20 owner is now here and shoul d be given the infornation
21 prevented water fromflow ng over the wall. 21 concerning her property and her responsibility.
22 Do you see that |anguage? 22 Do you see that |anguage?
23 A Uh-huh. 23 A Yes.
24 Q Is that a yes? 24 Q I'mgoing to turn your attention to the bottom of
25 A Yes. 25 the first page, which is an enail dated June 24th, 2023.
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1 Q Wen you received this enail did you adopt 1 A xay.
2 M. Hsesser's -- strike that. 2 Q It's fromPaul Hsesser. But really the body of
3 Wien the HOA board received this enail didit 3 the email is on the next page. He wites As pronised
4 adopt M. Hsesser's findings as its own? 4 yesterday here are ny thoughts about the nain points we
5 MR GOMBS (pjection. Vague and anfi guous 5 shoul d ask the lawers to incorporate in the letter to
6 as to adopt. | nean, adopt for what purpose? 6 Jill Mwnn, and in the nore general conmunication wth
7 MR ALEXANDER In naking its eval uation 7 the rest of the conmunity.
8 wth respect to the causation of the slope failure. 8 I'mnot a lawer and ny own opinions sw ng day
9 THE WTNESS  Yes. He was our nan on the 9 by day. And then he wites Bullet points to include in
10 ground. 10 letter to Jill Mwnn. Followed by Bullet points to
11 BY MR ALEXANDER 11 include letter to Las Brisas Pacifica honeowners.
12 Q Odthe HA board ask M. Hsesser who the 12 Do you see those two?
13 prof essi onal excavation conpany was that conpl eted the 13 A Yes.
14 French drain installation? 14 Q Wth respect to letter to Jill Munn, second
15 A | have no know edge. | don't know 15 bul I et point provides Based on avail abl e | egal docunents
16 Q If there was a professional excavati on conpany 16 (QC38Rs, rules and regul ations, byl ans, deeds) the
17 that was hired, that would be reflected in the nminutes 17 honeowner is responsible for the sl ope.
18 around that tine, correct? 18 Do you see that?
19 A Yes. | think, however, what he was trying to 19 A Yes.
20 state was that we hired a professional excavation 20 Q Wis it the HOA's position on July 4th, 2023 that
21 conpany to conpl ete the repairs. It had nothing real ly 21 the honeowners were responsi bl e for the sl opes based of f
22 todowththeinstallation of the French drain. He 22 of the docunents identified here?
23 never even |ived there when the French drain was put in. 23 A Yes. Because | believe they sent aletter to, |
24 So he woul d have no know edge. 24 nean, the community stating that, you know the -- the
25 Q So you believe this |anguage refers to the 25 area behind your house, the slope or whatever is not
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1 common area. The property bel ongs to you. You know 1 failure was the excessive rain?
2 because peopl e didn't know 2 A Yes.
3 Q kay. 3 Q Asidentified by GoTek?
4 A They just all presuned it was common area. 4 A | can't -- | can't assert that. Al | knowis
5 Q And the second header there is -- again, the 5 that we nade a decision that it was caused by excess
6 bul et points to the honeowners. And the first -- 6 rain followng the -- you know just the nornal of
7 strike that. 7 | ooki ng at what happened during that period of tine and
8 The second bul | et point provides The probl emhas 8 how nuch rai n cane down and there was no outside water
9 been studi ed by a geol ogi c engi neeri ng conpany. 9 sour ce.
10 Do you see that? 10 So what caused it? You' re looking for an answer,
11 A Yes. 11 it would be rain. It wasn't, you know because we
12 Q And the first sub bullet point, Gause is 12 watered too much or --
13 attributed to the extrenely heavy rain this year. 13 Q kay.
14 Do you see that |anguage? 14 A -- the pipes -- irrigation pipes broke, you know
15 A Hh? Yes, | read that. 15 By a process of elimnation, that's howwe cane to that
16 Q Wo is the geol ogi c engineering conpany in this 16 deci si on.
17 par agr aph? 17 Q So you're changi ng your testinony?
18 A GeoTek. 18 A N, I'mnot.
19 Q Andit -- vhat he's referring to is the sane 19 Q kay. You're sticking wth your testinony that
20 report that we have discussed fromthe beginning of this 20 the cause of rain that the HA identified -- |'msorry.
21 deposi tion, correct? 21 The cause of the slope failure that the HA identified
22 A Uh-huh. 22 inthe July 2023 tine frane was based on the GeoTek
23 Q Sowhen he wites Cause is attributed to the 23 report.
24 extrenely heavy rain this year, what portion of the 24 You're sticking with that testinony?
25 report is he referring to? 25 A Yes. The way we read it, it seened |ike excess
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1 A | have no -- no idea because -- he wote it. | 1 rain.
2 didn't. H's obviously -- like | said, he was nan on -- 2 Q I'mgoing to show you what was previously narked
3 right there on the ground. And | -- just probably from 3 as Exhibit 4 to the Kent Berchiolli deposition. Take a
4 evi dence that he saw personal evidence, | nean. 4 nmnute to reviewthis enail chain. And | have a coupl e
5 Q He was acting on behal f of the HOA board, 5 of followup questions regarding the July 15th, 2023
6 correct? 6 emai | fromkent to the board. Let ne know when you' re
7 A Uh-huh. 7 done so we can --
8 Q Yes? 8 A (kay. You're tal king about the 11:46 one?
9 A Yes. I|'msorry. | keep forgetting. 9 Because there's several July 15ths.
10 Q That's okay. 10 Q That's true. That's true.
11 And you are here on behal f of the HOA board, 11 A xay.
12 correct? 12 Q It'stitled difficult decision about the job.
13 A  Qorrect. 13 A  kay. Yeah. kay.
14 Q So howdid the HA deternine that the cause is 14 Q kay. Turn your attention to page 2 of Exhibit 4
15 attributed to the extrene heavy year this year as 15 to M. Berchiolli's deposition. It's the fourth
16 represented in this bullet point? 16 paragraph that begins wth All slopes because of the
17 A Because | ooking at the circunstances, there was 17 difficulty of naintenance, continuity of planting and
18 no other reason for it to be -- to fail. Vdter was 18 control of slope drainage, correct, if problens have
19 turned off, you know If it was caused by excessive 19 been the responsibility of the | andscape nai ntenance
20 noi sture, the noi sture had to cone fromsonewhere. And 20 group.
21 it didn't cone fromny irrigation lines. Soit cane 21 Do you see that |anguage?
22 fromthe rain. 22 A Uh-huh, yes, | do.
23 Q So as yousit here today, after everything that 23 Q Do you agree that in the history of the
24 we' ve reviewed, is it still your opinion acting on 24 Las Brisas HA this statenent is accurate?
25 behal f of the HOA board that the cause of the slope 25 MR GMBS (pjection. There's several
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1 statenents in this paragraph. 1 Reserved for fences and slopes has 98,000 init. So
2 MR ALEXANCER  The one that | just read. 2 noney is available. My not be liquid, as sone of it is
3 THE WTNESS  Yes. 3 in @s. And you sign off Sandra.
4 BY MR ALEXANCER 4 Qorrect?
5 Q Two paragraphs down, |f the honeowner is assigned 5 A th-huh.
6 the responsibility to repair problens, it is possible 6 Q Isthat right?
7 that a lack of funds or their choice of solutions to 7 A Yes, that's correct. And the reason | said that
8 repai r danage has a negative effect on all property 8 was because | presuned it was conmon area.
9 owers in the area.  Hence a probl emcoul d spread if not 9 Q Youdidn't put acondition onthis stating we
10 nanaged qui ckly and properly. 10 have to first figure out if it's coomon area or not,
11 Do you see that |anguage? 11 correct?
12 A Yes, | do. 12 A  WII, because it was assuned it was.
13 Q Do you agree wth that |anguage? 13 Q ay. And I'mgoing to nark the next in order in
14 A Thisisrelating torepair of the slope, not -- 14 your deposition Exhibit 13.
15 Q (orrect. 15 (Bxhibit 13 was narked for identification.)
16 A -- the plantings? 16 Wi ch is the Las Brisas bal ance sheet as of --
17 Q Yes. 17 A FHnancial sheet. kay. Yeah.
18 A Yes, | do. 18 Q -- Mrch 31st, 2023.
19 Q Hecontinues alittle bit further down, on April 19 A kay.
20 28th, 2023, | received an enail from Sandra Gonouche, 20 Q Is this the nost recent bal ance sheet -- well,
21 our treasurer, stating that our reserves have over 21 strike that.
22 98,000 for fences and sl ope repair work that can be used 22 I's Exhibit 13 what you're referring to in your
23 for unit 139, if needed. 23 April 28th, 2023 enail ?
24 Do you see that |anguage? 24 A It could be this bal ance sheet or it could be the
25 A Yes. 25 one fromApril.
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1 Q Wy didyou send an enail to M. Berchiolli on 1 Q If welook at Exhibit 13, and we have account
2 April 28th, 2023 naking that representation? 2 nuniber 9630 on the | eft-hand side col umm there, do you
3 A Because | presuned that the slope was conmon 3 see it?
4 area. This is a day after the incident. 4 A Yes, | seeit.
5 Q Because the HOA had an understanding that as of 5 Q Reserves -- reserve - fences.
6 the date of the incident the HOA was treating those 6 Do you see that?
7 sl opes as conmon areas, correct? 7 A Yes, | do.
8 A It was being treated that way, yes. 8 Q And the dollar amount is $98,622.99, correct?
9 Q And I'mgoing to show you what was previously 9 A  Qorrect.
10 narked as Bxhibit 1 to M. Berchiolli's deposition. 10 Q Is this what you were referring to when you sai d
11 Vel 1, it's Exhibit 1 fromhis deposition. 11 to the board we have enough for -- in reserves for -- to
12 A \Matever. 12 fix this?
13 Q Isthis the sane enail dated April 28th that 13 A Yes.
14 M. Berchiolli is referencing -- 14 Q Wy pull it out of fences?
15 A Yes. 15 A These reserve categories are unbrella nanes. So
16 Q --inkhbit 4? 16 under themthere are several sub categories in each one.
17 A Yes. 17 And what ever reason, this seened to be the one that fit
18 Q And again, Exhibit 1 hereis an enail dated 18 the best for the probl em
19 April 28th, 2023 fromyou to the rest of the board, 19 Q O | see. Ckay.
20 correct? 20 A Yeah. | wasn't going to take it out of roads and
21 A O, yeah. kay. 21 | wasn't going to take it out of pool, but --
22 Q It's at the top of the page. 22 Q That's where it nade sense to take it out of?
23 A Yeah. 23 A Yeah.
24 Q And you wite Qnce we have a conprehensi ve 24 Q kay. It's not ternmite?
25 anal ysis of the slope, we can proceed wth repairs. 25 A Yeah, or ternite.
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1 Q Yeah. Gkay. Al right. And |'msaying that in 1 Q -- it wll be close.
2 jest of course. 2 It will bethe final of the conbined category?
3 A Yeah, | know 3 A There's noney going in every nonth into these
4 Q Gkay. Al right. Nowlet's take a look at a 4 reserves.
5 coupl e of nore of these bal ance sheets, and naybe you 5 Q Sure. kay. | understand. Ckay.
6 could explain to ne the process a little better. 6 So that's why when you communi cated wth the HOA
7 A Yes, they're quite prolific. 7 board on April 28th, 2023, you reconmended hey, let's
8 Q Yeah. I'll nark next in order Bxhibit 14. 8 take it out of the reserves and out of fences because
9 (Bxhibit 14 was narked for identification.) 9 you knew that slopes got absorbed by fences; is that an
10 And these night be alittle bit out of date 10 accurate sunmary?
11 order, but let's see. 11 A It is an accurate sunmary.
12 A WelIl, thisis 12 -- this is year end for 2022. 12 Q kay. Andjust for the sake of | suppose
13 Q 2022. So Decenber 31st, 2022 bal ance sheet, 13 ki cking a dead horse, |'mgoing to nark next in order
14 correct? 14 Exhibit 15.
15 A Uh-huh, correct. 15 (Bxhibit 15 was narked for identification.)
16 Q Here we have account nunber 9620. 16 A kay. So yeah, obviously you can see the
17 A | see, yeah 17 difference i nmedi ately.
18 Q And what does it say? 18 Q Yeah. Solet's lay sone foundation for -- this
19 A It says | andscape sl opes. 19 is a bal ance sheet --
20 Q And the dollar anount here is $14, 899. 89, 20 A Year end 2021.
21 correct? 21 Q kay.
22 A  Qorrect. 22 A O Gtober 2021.
23 Q The next itemis 9630, which is reserve fences? 23 Q Soroughly a year prior --
24 A  Qrrect. 24 A Yeah.
25 Q Andthat's for $19, 477 -- 25 Q -- towvhat we were just discussing, correct?
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1 A  Qrrect. 1 A  orrect.
2 Q -- and seven cents, correct? 2 Q And again, we have the account nunier 3210, which
3 A Uh-huh, correct. 3 is reserve - |andscape, slopes, correct?
4 Q Soif welook at a conparison -- if -- strike 4 A  Qrrect.
5 that. 5 Q That dollar anount got absorbed under fences,
6 If we put Exhibit 14 and 13 next to each other, 6 correct, or it got recategorized?
7 ve see that the category of 9620 account nuner is on 7 A Rght.
8 14 but not on 13. 8 Q As treasurer howwould you describe it?
9 A (kay. Because after Decenfber of 2022 it was 9 A V¢ consol idated several of the individual |ine
10 deci ded that we woul d condense these categories, which 10 itens into one big one. But it had sub categories in
11 we can do at anytine. 11 it.
12 Q kay. 12 Q kay. S0 --
13 A And so ve put several of theminto fences. Soit 13 A If you look at the reserve study, you can see
14 was probably | andscape, slope, fences and naybe 14 vhere the sub categories fall.
15 irrigation controllers. 15 Q It was a consolidation?
16 Q kay. 16 A  Qorrect.
17 A Like | said, because they have sub categories 17 Q kay. Al right.
18 under them 18 A Gnl taktohin? Gnl takto Gaig?
19 Q So you conbi ned them-- 19 Q n a break, yeah.
20 A Yeah. 20 A O, on a break?
21 Q --tonake it easier? 21 Q Do you need to take a break? 1'Il let you talk
22 A Yeah, nake it easier. 22 to your attorney. Ckay. Al right. G ahead.
23 Q Soif we wereto add up the dollar anounts of the 23 MR ABEXANDER W' re off the record.
24 categories that were conbined -- 24 (D scussion held off the record from1:22 to
25 A It would be close. 25 1:24.)
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1 V&' re back on the record. 1 stated on April 28th, and that's not what the

2 BY MR ALEXANDER 2 consol i dated --

3 Q You understand you're still under oath? 3 A No, I'mjust saying because --

4 A Yes. 4 Q -- fences itemstates.

5 MR ALEXANDER  And of f the record Qounsel 5 A That it's consolidated. | can take noney in

6 and | spoke. 6 there and use it. | can take noney fromthere and nove

7 And Qounsel, you're giving ne pernission to 7 it to another reserve item

8 ask her what she told you off the record; is that right? 8 Q kay. But again, it doesn't change your

9 MR GOMBS Yes, you have pernission to ask 9 testinony that the HOA was prepared to pay for sl ope

10 her what she told ne off the record. And | want her to 10 repair out of the fences?

11 tell you what she told ne off the record. 11 A Thinking it was conmon area.

12 BY MR ALEXANDER 12 Q kay. kay. So your testinony stands?

13 Q kay. Wat did you tell your attorney off the 13 A Yeah. | just thought that if you knewthat, it

14 record? 14 mght nake a little bit of difference.

15 A kay. Prior -- okay. In the reserve study there 15 Q Np, that's why we're here. It's to explore what

16 was a line itemthat said fences and slopes. And if you 16 happened. Ckay.

17 went down that it would say slopes and the |ongevity or 17 Do you know at what point how far back in tine |

18 vhat ever was 9999. So, you know they had no idea how 18 woul d have to go to not see the category 3210 reserve

19 long are sl opes supposed to | ast. 19 | andscape and sl opes?

20 There wasn't a year that you could put onit, 20 A Tonot seeit?

21 well, they're going to last 20 years. And the noney 21 Q Yeah.

22 allocated, that was al ways zero because the reserve 22 A | have noidea. | thinkit was -- it's been

23 study could not cone up wth a nuniper that coul d cover. 23 there.

24 Q kay. 24 Q A least since 2011 or 2013 when you becane --

25 A That woul d be reasonabl e. 25 A Wl I, probably even before that when | noved in.
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1 Q ay. 1 Q ay.

2 A S0 even though there was slopes in here, it was 2 A 2005.

3 not funded. And that was only for conmon area. 3 Q kay. Al right. Solet's go back to Berchiolli

4 Q Wereinthe HArecords is that reflected? 4 Exhibit 4, which is the difficult decision, tough job

5 A In the reserve studies. 5 enai|. He continues a board nenber in 2019 -- oh,

6 Q Inthe reserve studies? 6 strike that.

7 A Uh-huh. 7 H's very next sentence is per Sandra, for sone

8 Q kay. So you wanted to fund the sl opes and put 8 reason this noney is now not avail abl e.

9 themunder fences essentially, correct? 9 Do you see that?

10 A WII, yeah 10 A Yes, being that this was private property, not

11 Q ay. 11 conmon ar ea.

12 A | said, you know if thisis the category, and 12 Q Soat the tine that the incident occurred it

13 there's this nmuch noney in there, and sl opes is one of 13 was the HOA's position that it was conmon area, but

14 them 14 subsequent |y the HOA changed its position?

15 Q PRut themtoget her? 15 A N, inreaity it wasn't conmon area. It was the

16 A Put themtoget her. 16 owner's property. It was deeded. It was just that that

17 Q nsolidate then? 17 infornati on wasn't readily known.

18 A Yeah. 18 Q kay.

19 Q Soit doesn't change your testinony? 19 A Like | said, again, the HA doesn't get

20 A N, it doesn't change anything. But | just 20 everybody' s deed and | ooks at the property |ines and

21 want ed you know that basical ly there was no noney in 21 deternines where their property lines are.

22 that line itemto repair the slopes, cormon area sl opes. 22 Q Howwoul d anybody in the HOA have know edge

23 Q UWtil they were consolidated under fences? 23 whether or not the slopes are private versus comon

24 A BEventheninthelineitemit was still zero. 24 area?

25 Q WIlIl, okay. But that's not what your enail 25 A By looking at your deed.
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1 Q VWul d conmuni cations fromthe HA taking a 1 in 2019 responded to a danage report concerning soil and

2 position on the issue informnenbers whet her repair 2 water spillage over unit 139's retaining wall. The

3 responsibilities for private slopes are naintai ned by 3 board aut horized installation of a French drain system

4 the HOR? 4 behind the wall as a solution to this probl em

5 MR CQMBS (pjection. Glls for 5 That's the French drain installation we' ve been

6 specul ati on. 6 tal king about, correct?

7 THE WTNESS  You're saying repairs for 7 A Yes.

8 nai nt enance? 8 Q No dispute there?

9 BY MR ALEXANDER 9 A Nb dispute.

10 Q Sdope repairs. 10 Q The next paragraph, two sentences down, During

11 A kay. There's a difference between nai ntenance 11 the fol lowng nonths the board aut hori zed cl eani ng of

12 and repair. That |ine has to be drawn. 12 the French drai ns by the sane board nenber that

13 Q | would agree wth you. Ckay. But it doesn't 13 installed themto ensure that they are now worki ng.

14 natter what | think. 14 Do you see that |anguage?

15 A No. | nean, but at least we're on the sane -- 15 A Yes.

16 Q kay. 16 Q Isit the board s position that the French drains

17 A Soprior -- 17 were not wor ki ng?

18 Q If the HAis communicating to the nenbership 18 A As a board nenber | didn't knowif they were

19 or to nenbership that there's both a repair and a 19 working or not.

20 nai nt enance being -- occurring at the -- on a sl ope, 20 Q kay. Notw thstandi ng whether you knew or not,

21 there's a distinction between nai ntenance and repair, 21 the very next sentence states this was done wthout the

22 correct? 22 knowt edge and pernission of the honeowner.

23 A Qorrect. 23 A  kay. They just -- they again --

24 Q If the HAwanted to conmuni cate that it's only 24 Q Wiy did the HA go on a honeowner's property

25 nai ntenance, it woul d use | anguage that says we only do 25 w thout the know edge and pernission of the honeowner
109 111

1 nai nt enance, correct? 1 and do this?

2 A Qorrect. Hwever, volunteers, |andscape chairs, 2 A | think againit was just a gesture of goodw || .

3 HA nenbers, conmittee board nenbers, they use a word 3 I'I'l clean out the drain and it shoul d work now

4 that they want to use. Alot of tines repairs was 4 Q So they trespassed.

5 i nterchanged w th nai nt enance. 5 The HA trespassed on a nenber's property,

6 So they woul d say 1'mgoing to repair the sl ope. 6 private slope wthout the know edge and permssion of

7 I"'mgoing to go plant two flats of flowers onit. VeI, 7 the honeowner out of the goodness of its heart?

8 you're not repairing the slope, you're naintainingit. 8 A Yes.

9 Q Has the HA ever adnoni shed such nenfoers for 9 MR GMBS jection. Glls for

10 usi ng the wong tern nol ogy? 10 specul ation. Galls for alegal conclusion.

11 A Not until after the incident. 11 BY MR ALEXANCER

12 Q So up until the incident the HOA drew no 12 Q Yes?

13 di stinction between nai ntenance and repair; isn't that 13 A Yeah, I'mjust saying yeah, it was |ike okay, we

14 right? 14 were all in astate of panic.

15 A N, it was always just naintenance -- | nean, 15 Q Wy isthe HAin a state of panic over a private

16 it's -- again, it's aword of semantics. Wich word do 16 sl ope?

17 you use. You know |'mnaintaining this or aml 17 A Again, because we -- at the beginning we didn't

18 repairingit. VeI, if I"'mjust planting new pl ants, 18 knowit was private. Ve assuned it was cormon. H us,

19 I"mnot repairing the slope. |'mjust planting new 19 we were worried about endangering any other hones around

20 plants. 20 if this -- if the danmage increased, were we going to

21 So sonebody nay think that well, yeah, 1'm 21 be -- who is going to be liable if these hones up above

22 repairing the danage because these plants are dead. But 22 started slippi ng down.

23 they're really not repairing anything. They're 23 Q As aresult of the French drain installation?

24 repl acing wth new vegetation. 24 A N, no, as aresult of the slippage.

25 Q kay. M. Berchiolli continues, A board nenber 25 Q Sowhyis the HA board going in and cl eaning out
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1 the French drain if they weren't concerned about the 1 thought it was coomon area. Then what, four years |ater
2 French drai n? 2 we find out it's private property.
3 A | realy -- youd have to ask M. Katz who did 3 Q WIlI, I"'mnot asking about the slope itself. 1'm
4 it. 4 aski ng about the French drain.
5 Q WIl, M. Katz is not here designated as the PMQ 5 A I'mta king about the French drain that was
6 for the HA 6 installed. It was installedin'19. And we didn't
7 A | know | know But I'mjust saying again, it 7 realize private property until '23. So | nean, it
8 was just a gesture of okay, let ne go in there and cl ean 8 was -- we didn't do it because we knewit was private
9 this out. 9 property.
10 Q Wy didn't the HA clean out her chi rmeys? 10 Q Isit your position that the French drain itself
11 A Because. 11 was private property?
12 Q Because it's not relevant to the slope, correct? 12 MR GMBS jection. Glls for alegal
13 A Rght. 13 concl usi on.
14 Q Yeah. And the French drainis relevant to the 14 THE WTNESS  Yeah, | don't -- can't answer.
15 sl ope, correct? 15 BY MR ALEXANCER
16 A  Qorrect. 16 Q So as you sit here today on behal f of the HA as
17 Q Axdit'srelevant to the sl ope because the HA 17 its designated PMQon the topic, it's your testinony
18 installed that French drain, correct? 18 that the French drain had nothing to do wth the sl ope
19 A Yes. Again, out of gesture of goodw | . 19 failure, correct?
20 Q Wat was the gesture of goodwill? 20 A Qorrect.
21 A The wonan that owned the house was having this 21 Q Yet the HA was augering and trying to clear out
22 problemw th nud and water conming over. And, you know 22 the French drain post failure, correct?
23 she didn't knowwhat to do. So it was |ike okay, how 23 A  Qorrect. Minly because it was still raining and
24 are we going to renedy this situation for this |ady. 24 ve wanted to nake sure that the water cane out the weep
25 And it was like the -- | don't -- again, | wasn't 25 hol es, the drain hol es.

113 115
1 really privy on, you know what to install, howto 1 Q And this was notw thstandi ng GeoTek advi si ng t hat
2 install it. The other three nen were on the board -- 2 that French drain is reintroducing water back into the
3 excuse ne. 3 sl ope, correct?
4 Q ay 4 A That information didn't cone until July when we
5 A S -- 5 got the report.
6 Q Sothe Fench drain was installed out of the 6 Q So you nade the deternmination of the causation of
7 goodness of the HOX's heart, correct? 7 the slope failure prior to GeoTek's final report,
8 A Yeah. 8 correct?
9 Q kay. 9 A Yes.
10 A Agesture of goodw |l . 10 Q Onthe next page he wites Reserve noney has been
11 Q If it had nothing to do with the slope failure, 11 set aside for energency repair use.
12 why is the HOA concerned about it being cl ogged or not? 12 Do you see that |anguage?
13 A | don't think they were really concerned. It 13 A Yes.
14 wasn't like oh, you know |'ve got to get this thing 14 Q That's the sane reserve noney we' ve been tal king
15 uncl ogged or el se. 15 about, correct?
16 Q WII, youjust testified that you were in a state 16 A Qorrect. Wiich basically was non-existent.
17 of panic, correct? 17 Q Except that by the tine this rolled around
18 A Hght, about the slippage. The French drain we 18 everything was consol i dated under one category under
19 bel i eve had nothing to do wth the slippage. 19 fences, and it had $98,000, correct?
20 Q Sowhyisthe HAgoing in after a slippage and 20 A Uh-huh.
21 clearing out the French drain? 21 Q Is that a yes?
22 A Like | said, again, amatter of, you know being 22 A Yes. I|'msorry.
23 a good nei ghbor, a God Sanaritan or whatever. 23 Q kay. I'mgoing to nark next in order
24 Q Wo is responsible for the French drains? 24 Exhi bit 16.
25 A See, that's a quagnire because at the tine we 25 (Bxhibit 16 was narked for identification.)
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1 And this is reserve study reviewreport, 1 A | don't know |'mnot a |andscape person.
2 Sept enbber of 2004. 2 Q ay. Wéuld a French drain i nprove erosion
3 Do you see that? 3 control of the slope?
4 A Itis. 4 A  Probably. To ny know edge it woul d because it
5 Q And the section nunber that |'minterestedinis 5 would elimnate the water and nud coning over the walls.
6 02825 -- 6 Q Sothe French drain does fall under erosion
7 A 028 -- 7 control, correct?
8 Q It's about hal fway. 8 A | don't know Mnitoring is erosion control?
9 A kay. | see now 9 Q I'masking you.
10 Q It's titledirrigation/landscapi ng i nprovenents 10 A I'msaying it's not.
11 and upgrades (i.e., newbed and planter naterials, 11 Q WIlI, youjust offered the testinony that nud
12 including tree, shrub and mul ch repl acenents, turf 12 flow ng over the --
13 renovations, corrective repairs to distribution 13 A Mddy water.
14 conponents, brow ditches, slope erosion contraols, et 14 Q Mddy water?
15 cetera). 15 A Yeah.
16 Do you see that | anguage? 16 Q That's part of -- nanaging that water is part of
17 A Yes. 17 erosion control, correct?
18 Q Hwmch was in reserves for sl ope erosion 18 A | realy don't know
19 controls in that? 19 Q ay. |It's because you don't have a civil
20 A  (kay. 24,5 -- yeah, 500. 20 engi neering degree, right?
21 Q Adthisis areserve study, correct? 21 A Thank you. | do not. | have a degree in
22 A Hght. It nentioned repl acenent cost was 35, 000. 22 chenmistry though.
23 But we had 24, 000. 23 Q n, okay. Were did you obtain your degree, by
24 Q kay. The dollar amount is not zero, correct? 24 the way?
25 A But thisisn't just slope repair. Thisis 25 A Hh?
117 119
1 irrigation. Thisis -- 1 Q Hwdid you use your degree? \Wre you --
2 Q But it includes slope repair for this category 2 A | worked in the industry. | worked in cooling
3 descri ption? 3 control for pharnaceuticals. | worked for Merle Nornan
4 A WII, it's talking about -- where is the sl ope? 4 Qosnetics. | worked for Gllette.
5 Sope erosion controls. Again, that's conmon area. And 5 Q kay.
6 there was no noney actually for slope repairs. It was 6 A Andthen | took tine off to raise ny fanily. And
7 just -- 7 then | went back and got a teaching credentia and then
8 Q WIl, in 2004 it was the HOX' s understandi ng that 8 taught high school chenistry.
9 all the slopes are conmon area sl opes, correct? 9 Q kay. \ery nice. \ery nice.
10 A No, by '24, no. 10 A Sl usedit.
11 Q 2004 11 Q | didnot use ny crimnol ogy degree. 1'I1 tell
12 A O, 2004. I'msorry. | would assune. | 12 you that muich. Ckay. Al right.
13 wasn't -- | didn't live there at the tine. 13 Let's nark the next in order which is Exhibit 17.
14 Q kay. Sothe reserve study does not show a zero 14 (Bxhibit 17 was narked for identification.)
15 for slope erosion controls, correct? 15 Ckay. Do you have Exhibit 17 in front of you?
16 A Ve, because that's -- that particul ar category 16 A | do.
17 still has many conponents to it. It's talking about new 17 Q Dpoyourecal seeing this enail chain?
18 beds, planter naterial, trees, shrubs, mulch, turf, 18 A [|'msure | did
19 corrective repairs to distribution conponents, brow 19 Q I'Il turn your attention to the second page.
20 ditches, slope and the sl ope erosion. 20 And it's the first enmail in the chain, July 18, 2023,
21 So controls. That's still -- that's contrals, 21 10: 46 AMfrom John More.
22 but not repairs. Because it says inprovenents and 22 Wo i s John More?
23 upgrades. It doesn't say repair. 23 A Let ne find you.
24 Q kay. Weuld a French drain be an upgrade to a 24 Q
25 sl ope? 25 A Wat was the date?
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1 Q July 18th, 2023. 1 A Yes.

2 A A 10:26? 2 Q Wat was the decision of the board after you

3 Q 46 3 recei ved these conments fromthe property nanagenent

4 A | got 2205, (h, okay. Thank you. 4 conpany?

5 Q Yeah. Question pending is who is John Mbore? 5 A The board then kind of would not do any kind of

6 A John More was the -- he worked for the property 6 planting or tree trimmng on private property owned --

7 nanagenent conpany. And he was our, in quotes, property 7 owned private property, which it had done before.

8 nanager. So everything woul d be directed to him 8 Because again, all of the trees on San Mrcos Boul evard,

9 Q Is hestill your property nanager? 9 and | think there's -- | don't know-- 20 of them were

10 A No. He nolonger works for the conpany. 10 always trinmed by the HOA

11 Q Wo is your current property nanager? 11 And it was part of our -- you know we col | ected

12 A HRyan Phillips. And his assistant is Anesa -- 12 noney to do that through dues. And then we get a tree

13 Q It'sokay. | don't need to knowthe last nane. 13 conpany to cone in and do the trimming of them

14 It's the second paragraph. 14 S0 because nowit was determned that this is

15 A'so, after reading back through the letter, | 15 private property, it was like, you know well, we're

16 noti ced sonet hi ng which | think shoul d be anended. | 16 not going to do any work on it then, but it's their

17 spoke wth Paul and he agreed. In paragraph five, it 17 property. But they did continue watering and weed

18 states: "You are urged to nonitor your slopes and take 18 control and stuff like that.

19 any nitigation neasures that nay be necessary to avoid 19 Q Gkay. And you wite in response Take out the

20 soi | novenent or other danage." And he continues. 20 last paragraph conpletely. Add the statenment about the

21 | don't think | want to gi ve honeowners carte 21 ARC approval regarding the grade and drai nage

22 bl anche to "any nmitigati on neasures” wthout approval 22 responsibilities. Sgned off Sandra.

23 fromthe architectural conmittee, who currently has 23 Do you see that?

24 control over any changes to grade and drai nage on a 24 It's your response.

25 honeowner' s property. 25 A kay. |t appears -- oh, that last paragraph?
121 123

1 Do you see that |anguage? 1 Q UWrhuh, yes.

2 A th-huh. 2 A That's fromJohn More.

3 Q Is that a yes? 3 Q N, there's a response fromyou that | just read

4 A | do. 4 into the record on July 18th, 2023 at 1:24 PM

5 Q Does this accurately sumarize the HA's 5 A kay. | got tofindit.

6 responsi bilities of control over any changes to grade 6 Q It's on page 2.

7 and drai nage on a honeowner's property? 7 A July 14th, 2023. Tinme?

8 A No. It just says that whatever is done has to be 8 Q 124

9 approved by the architectural conmittee. So people 9 A | don't knowwhy | can't find these things in

10 can't just carte blanche go and put a gazebo on their 10 here, but -- okay. |'msorry.

11 hill. 11 Q That's okay.

12 Q kay. And the HA agreed with that -- 12 You instructed himwhat to do, right?

13 A Yes. 13 A This was sent to John More, |'m presuning.

14 Q -- statement? 14 Yeah, so | -- well, in --

15 Last paragraph. Aso, it appears all arein 15 Q That was your instruction?

16 agreenent to take out either a portion of the entire 16 A For the board, yeah. V¢ all agree that take out

17 | ast paragraph regarding the | ack of any |egal 17 the last paragraph and add the statenent about the ARC

18 responsi bi lity of the association regarding sl ope 18 control .

19 nai ntenance. And he conti nues. 19 Q ay. Od you refer to any governing docunents

20 Lhsure if you want to leave the first two 20 prior to naking that instruction?

21 sentences and sinply elimnate the | ast one, which 21 A I'msure it had to do with the fact that again,

22 reads: "The board of directors is contenpl ating whet her 22 HA cannot fund private property.

23 it is prudent to continue this naintenance goi ng forward 23 Q Based on what?

24 and W Il nake that deternination in the upconing weeks." 24 A  On the G38Rs.

25 Do you see that? 25 Q Wiat portion of the C8Rs?
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1 A Again, | don't have the G8Rs in front of ne. | 1 A Qoirrect.
2 didn't know!| had to nenorize themverbati mbefore | 2 Q 2.4.2, Landscapi ng and nai ntenance of conmon
3 cane here. 3 areas
4 Q I'mnot asking for a verbati mnenorization. 4 Do you see that?
5 A WII, like | said, you ve got all of the -- 5 A Yes.
6 you' ve got our O8R5 sonevhere. And |'msure you' ve 6 Q A thetine you testified -- well, strike that.
7 noted the paragraph, the subtitle. 7 So far you have testified that at the tine of the
8 Q WII, I'masking for your recollection. 8 incident it was the HOX's position that the slopes were
9 A M recollectionis | knowit's in there. 1've 9 conmon areas, correct?
10 read it nany tines. But | cannot tell you the -- you 10 A Yes.
11 know the chapter and verse. 11 Q As you sit here today, does that explain why the
12 Q Genesis 1. Yeah. kay. 12 HAfelt like it could go on a private slope and install
13 A Qrinthians or sonething. 13 a French drai n?
14 Q Gkay. But it is your recollection as you sit 14 A I'msureit is, yes.
15 here today that the Q38R provide that slope repairs are 15 Q And does that answer the question al so as to why
16 goi ng to be borne by the honeowner, correct? 16 the HAfelt that it could go on a private slope and try
17 A WII, it's stated that no reserve noney nay be 17 to auger the French drain after the slope fail ure?
18 used on private property. It doesn't delineate slope 18 A Yes.
19 repairs or -- | don't knowwhat else it coul d be. 19 Q It is because -- would you agree wth ne -- it is
20 Q \Well, let's take a | ook. 20 because it was operating under a set of OC&s that gave
21 A  See, | knewyou had it. 21 it the permssion to do so?
22 Q I'mgoing to nark these next in order, 18. 22 A  Qorrect.
23 (Bxhibit 18 was narked for identification.) 23 Q Axdit was the HA s understanding that the
24 1"l just note for the record that they were 24 sl opes were common areas, correct?
25 previously narked in M. Berchiolli's deposition, I 25 A Yes.
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1 believe. But they' re the exact sane copy. | just don't 1 Q Andin fact, after the incident -- and we tal ked
2 have the exact -- anyway -- 2 about this alittle bit.
3 At the tine of slope failure were these the 3 But after the incident the HA wanted to nake
4 operative G8Rs for Las Brisas honeowners associ ati on? 4 sure that future honeowners are going to have better
5 A Yes, they vere. 5 clarity as to the delineation of duties between
6 Q A the tine that the HOA assessed Ms. Mann wvere 6 nai nt enance of the slopes and repairs of the sl opes,
7 these the operative G3&&Rs for the Las Brisas HOA? 7 correct?
8 A Yes, they vere. 8 A Qorrect.
9 Q A thetine that the HAfiled its 9 Q Andtothat end, the HA held a vote to anend the
10 cross-conpl ai nt seeking to foreclose on ny client's 10 Q38Rs, correct?
11 hone, were these the operative GX&Rs? 11 A Qirrect.
12 A Yes, they vere. 12 Q And I'mgoing to nark next in order Exhibit 19,
13 Q I'mgoing to turn your attention to section 2.4, 13 vhich is the anendnent to the G38Rs.
14 vhich is found on page 7. It is titled The Association 14 (Bxhibit 19 was narked for identification.)
15 Easenent -- Easenents and R ght of Entry. 15 Is this a true and correct copy of the amendnent
16 Do you see that? 16 to the OG8Rs?
17 A  Yes, | do. 17 A Yes.
18 Q Axdit reads There is reserved to the 18 Q And when did this anendnent take pl ace?
19 association, its agent -- agents and enpl oyees, an 19 WMat year ?
20 easenent in gross over all residential lots as the 20 A 2025.
21 servient tenenent, and easenents of entry and access 21 Q After the slope failure, correct?
22 of -- and of access for -- | apologize. And we have a 22 A Yes.
23 list of what the access and ease of entry is for. 23 Q And after the association filed its
24 2.4.1, The installation of naintenance of sewers, 24 cross-conpl ai nt against ny client, correct?
25 stormdrai ns, drainage facilities, correct? 25 A Yes.
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1 Q If we turn to page 2, we have paragraph 2, which 1 ' re back on the record.
2 istitledrepairs. Andit is defined as Repair refers 2 MR GMBS (kay. W' re back on the record.
3 to corrective actions the honeowners take to fix danage. 3 So let himask you a question.
4 Failures or structural issues that inpair the slope's 4 BY MR ALEXANDER
5 functionality, safety or appearance. It is reactive and 5 Q M question stands.
6 ained at restoring the slope to its original condition. 6 A kay. The infornation was not in the GG8Rs, but
7 Architectural approval in accordance wth 7 it isin the bylaws.
8 Aticle Vof the declaration is required. Exanples 8 Q Were in the byl ans?
9 include a), fixing and/or stabilizing areas of the slope 9 A Section 8. 14.
10 that have eroded or col | apsed. 10 Q And what does that section read?
11 Do you see that? 11 A Ageneral -- between ny eyes, | don't know where
12 A Yes. 12 togo. (kay. Ageneral statenent setting forth the
13 Q Prior tothis anendnent there's no | anguage in 13 procedures used by the ward in the cal cul ation and
14 the QG8Rs that puts the onus on the honeowner to conduct 14 establ i shnent of reserves to fray the cost of repair,
15 such repairs; is that correct? 15 repl acenent or additions to naj or conponents of the
16 MR GMBS pjection. Glls for alega 16 common area and facilities for which the associationis
17 concl usi on. 17 responsible. Soit's just the conmon area.
18 THE WTNESS  Yeah, | would -- 18 Q Inwhich the association is responsible, correct?
19 BY MR ALEXANCER 19 A Yes, to use reserve or to set up a reserve
20 Q \ell, let ne ask you a different way. 20 account .
21 A It vas -- 21 Q kay. And that's why on April 28th, 2023, you
22 Q There's no language in the original GG8Rs that 22 told the board we have reserves because we' re
23 provides for the repairs that are outlined in the 23 responsi bl e for this conmon area, correct?
24 anendnent, correct? 24 A  Qorrect.
25 MR QMBS (pjection. Gills for a legal 25 Q kay. I'mgoing to nark next in order
129 131
1 concl usi on. 1 Exhi bit 20.
2 BY MR ALEXANDER 2 (Bxhibit 20 was narked for identification.)
3 Q Is that correct? 3 This is a docunent dated My 8th, 1995.
4 He's not instructing you not to ansver. 4 Do you see that?
5 MR QMBS You can answer to the extent you 5 A \ére you born yet?
6 understand and can answer. 6 Q 1 wasinfifth grade.
7 THE WTNESS  (kay. Restate the question. 7 A kay. |I'mclose. |1'mclose.
8 MR ALEXANCER  Madam Qourt Reporter, 1'm 8 Q dose. Youre getting close. You' re getting
9 sorry, can you re-read the question back. 9 close. And | was on the other side of the world at that
10 (Wer eupon, the record was read back by the 10 tine.
11 reporter as follows:) 11 A kay.
12 "Q There's no | anguage in the original 12 Q But what was happening on this side of the world
13 O8RS that provides for the repairs that 13 on My 8th, 1995 is a letter fromthe HA to the unit
14 are outlined in the anendnent, correct?" 14 owner at 163 who at that tine was Qaire S aton.
15 THE WTNESS  Qorrect. 15 Do you see that?
16 BY MR ALEXANDER 16 A Yes.
17 Q Soearlier, about five minutes ago you testified 17 Q And bullet point 2, the HAis answering a
18 that there is language in the G38s that restricts the 18 question fromthe honeowner.
19 use of reserve funds? 19 Do you see that?
20 A  Qorrect. 20 A Uh-huh.
21 Q Were is that |anguage? 21 Q Isthere a Las Brisas Pacificas plot plan for
22 A Do you know? 22 conmon areas and/ or easenent s?
23 MR ALEXANDER  Gan we go off the record? 23 And the answer is -- thisisin'95-- There are
24 (D scussion held off the record from2:05 to 24 three legal docunents that govern which areas the
25 2:08.) 25 association is obligated to maintain. They are a)
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1 The original as-built |andscape blueprints, b) The 1 anendnent to the CC8Rs.

2 associ ation's QG8KRs; specifically Section 2.4 and 2 And you can answer.

3 Section 6. 1. 3 THE WTNESS. (kay. It says the legal case

4 Do you see that? 4 is not over unless we assune responsibility and change

5 A Yes. 5 the O8R5 to state -- okay. The responsibility we're

6 Q Nb rention of bylaws, correct? 6 assuning is to make the change, not to repair the sl ope.

7 A No. This is talking about conmon areas and 7 BY MR ALEXANCER

8 easenent s. 8 Q So you assune the responsibility to nake the

9 Q But thisis the same Section 2.4 we read t oget her 9 change to the QG&8Rs, correct?

10 fromthe GQ&&Rs, correct? 10 A Yes.

11 A kay. 11 Q And the GRS were changed and consistent wth

12 Q It's the sane section? 12 this enail to state that the future slope failure is the

13 A Yes. |'msorry, | didn't -- 13 responsibility of the legal owner, correct?

14 Q Andthis letter alsorefers to Section 6.1 of the 14 A Qorrect.

15 OC8Rs, which let's turnto that. And 6.1 provides Al 15 Q Sowhyisthe HAmaintaining its case agai nst

16 common areas, including private streets, parking areas, 16 M. Mainn if both of these things occurred?

17 recreation areas, clubhouse, easenents, wal kways and 17 A | amnot follow ng you.

18 drai nage areas shal | be naintai ned by the association 18 Q That was the condition precedent for the case to

19 and used as determined by the association as set forth 19 be over, correct?

20 inthe rules and regul ations. 20 A This was in Mrch of '24. The incident occurred

21 Do you see that? 21 inApril of '23. Sowe're anost ayear later. Andif

22 A Uh-huh. 22 we hadn't acted we felt that nothing woul d be done.

23 Q Yes? 23 M. Mainn never went out and got a bid or got a different

24 A | do. 24 geol ogy report or anything to say that okay, you know

25 Q It doesn't differentiate private slopes, does it? 25 you' re wong or this is what | think should be done.
133 135

1 A N, it doesn't nention themat all. 1 Q Wy would M. Minn go out and get a bid if

2 Q That differentiation happened in '25, in 2025 2 everyone's understanding, including the HA's at the

3 wth the anendnents, correct? 3 tine of the incident, was that the slopes are the HA s

4 A Yes, inthe &8s it did. 4 responsi bility?

5 Q kay. Qing back to 2024, |'mgoing to mark next 5 A N, that was wasn't the understandi ng.

6 inorder Bxhibit 21. 6 Q You have been testifying all day --

7 (Exhibit 21 was narked for identification.) 7 A N, the understanding is the slopes were

8 Mike sure that -- yeah. 8 naintained. Again, there is a difference between

9 V¢ have an emai|l fromyou, Mrch 15th, 2024. The 9 nai nt enance and repair.

10 Ides of Mrrch. You wite | knowwe are funding this 10 Q WII, | think your testinony stands on its own up

11 project. Does Jill Mann understand that we're not 11 to this point.

12 taking responsibility for the failure? The legal case 12 A Well, | followthrough it's naintenance versus

13 is not over unless we assune responsibility and change 13 repair.

14 the QC8Rs to state in the future slope failure is the 14 Q But it's the HAs testinony today that up until

15 responsibility of the legal owner. 15 the incident the HA treated the slopes as conmon areas,

16 Do you see that? 16 correct?

17 A Yes. 17 A For maintenance, naintenance, yes, for taking

18 Q That is exactly what happened, isn't it? 18 care of the vegetation. You ve got to renenber prior

19 A Yes. 19 to this incident nothing had ever occurred in 30 sone

20 Q Sowhyisn't this case over? 20 years.

21 A Because M. Mann will not agree to pay for the 21 Q Nothing neani ng what ?

22 repair. 22 A No-- there was no failure or anything that we

23 Q Wy is the association changing the 38R and 23 had to -- that sonebody had to go in and repair the

24 assunming responsibility, per this enail? 24 slope structural ly.

25 MR GQMBS (pjection. Mscharacterizes the 25 Q I'mgoing to nark next in order Exhibit 22.
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1 (Exhibit 22 was narked for identification.) 1 enai | exchanges?

2 V¢ have an enai | dated August 26, 2023 from 2 A | believeit is, yes.

3 Frank Hel nhinger. 3 Q Prior tothis letter going out on July 19, 2023,

4 A Helnhinger. 4 the HOA had revieved the contents of this letter,

5 Q He's a board nenier, correct, current? 5 correct?

6 A Qurrent board nenber. He wasn't a board nenber 6 A Yes.

7 then. 7 Q And they had adopted the contents of this letter

8 Q kay. He wites Dear Board of Drectors. 8 as its own, correct?

9 And you' re a recipient, correct? 9 A Yes.

10 A Yes. 10 Q In bold we have The geotechnical investigation

11 Q W have lived in Las Brisas since Gctober 2005. 11 attributed the slope failure to saturation likely as a

12 | served on the board for three years and on the finance 12 result of the heavy rain experienced in the 2023 --

13 conmttee another seven or eight. During all this tine, 13 2022/ 2023 season, correct?

14 the question of slopes has been dealt with nostly by 14 A  Qorrect.

15 tribal know edge: "Vé have always done it this way," 15 Q That's an accurate reading, right?

16 or Dominic told ne. O Vebb said, et cetera H's 16 A Yes.

17 giving -- 17 Q But we knownowthat this is fal se?

18 A Yeah. 18 A \Weéll, they saidit was likely aresult of the

19 Q He continues. The GC8Rs need to be revised to 19 heavy rain.

20 define the areas mai ntai ned by the association: G ound 20 Q W, we'regoingtoread it again.

21 cover, tree pruning, irrigation lines, et cetera. | 21 The geot echni cal investigation attributed the

22 realize this wll cost noney, but inthe long runit 22 slope failure to saturation?

23 w il avoid | egal expenses for honeowners and the HA 23 A  Qorrect.

24 Do you see that |anguage? 24 Q Were in the GoTek report does it say likely as

25 A Yes. 25 aresult of the heavy rain experienced in the 2022/ 2023
137 139

1 Q And you agreed with that |anguage when you 1 season?

2 proposed their revisions, correct? 2 A Just by sinple deduction that it was a rainy

3 A Qorrect. 3 year, we had a lot of water, alot of rain cane down.

4 Q Because up to that point the slopes were bei ng 4 Wiere did the saturation cone from it cane fromthe

5 treated agai n as comrmon areas? 5 rain.

6 A WII, thisis August of '23. 6 Q The next enphasis in this letter is underlined.

7 Q Ater the slope failure? 7 There is no evidence to suggest that any other slope is

8 A Ater the slope failure. 8 ininmnent danger or simlar danger. However, thereis

9 Q kay. So after the slope failure the HOA started 9 no easy way to assign such probability.

10 consi dering anendi ng the GG&8Rs, correct? 10 Do you see that?

11 A  Qrrect. 11 A Yes.

12 Q Not prior? 12 Q Howdid the HA nake that deternination?

13 A N 13 A FomApril till July there was no novenent. |t

14 Q | created a doubl e negati ve. 14 stopped raining. But if you read the next sentence, it

15 The HA did not consider anending the GG8Rs pri or 15 says You are urged to nonitor your slopes and wth

16 to the slope failure, correct? 16 witten approval to the architectural coomittee, take

17 A  Qorrect. 17 any nmtigating neasures that nay be necessary to avoid

18 Q I'mgoing to show you what was previously narked 18 sl ope novenent .

19 as Exhibit 6 to M. Berchiolli's deposition. 19 Q Sonowthe HAis absolving itself of any

20 This is on letterhead fromyour counsel, correct? 20 responsi bi lity prior to naking a Q38R anendnent ,

21 A  Qorrect. 21 correct?

22 Q To al nenbers, correct? 22 MR QMBS pjection. Msstates the GBRs.

23 A Yes. 23 Msstates the position of the HOA board at the tine.

24 Q Isthisthe letter that the HA was editing 24 You can answer if you understand his

25 through the property nanagenent conpany and John in the 25 questi on.
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1 THE WTNESS | really don't understand the 1 Q Wat is the board s opinion of M. Berchiolli in
2 quest i on. 2 general ?
3 BY MR ALEXANDER 3 I's he qualified for that position?
4 Q That's okay. 4 A Yes. He -- well, you know fromhis deposition
5 A Al they were doing was trying to tell the peopl e 5 that he was -- you know he was invol ved wth nurseries,
6 that okay, nothing' s happened. You know everybody is 6 but more with the sale of plants and, you know type of
7 not going to panic, ny slope is going to fall into ny 7 plant that go -- what goes well where. So he's not a
8 house. There was no novenent. Things were drying out. 8 arborist or a-- | don't knowwhat el se would you cal |
9 And it said okay, nowyou have to be vigilant 9 sonebody who is into plants.
10 t hough because we don't live in your house and we don't 10 Q Next inorder, 23.
11 see your slope. Soif you notice anything, you know 11 (Bxhibit 23 was narked for identification.)
12 pl ease, you know let the architectural committee know 12 This enail highlights what you just described
13 Q Howdoes the HA not see the slopes if Geen 13 tone wth respect to M. Berchiolli. Second page.
14 Horizons is actually the one that discovered the sl ope 14 July 26, 2023.
15 failure on ny client's property? 15 A xay.
16 A (kay. | don't see the slopes. | don't goto 16 Q Wo is denn Vérgo?
17 everybody' s house and | ook in their backyard. 17 A denn Vdrgo was the acting president at the tine.
18 Q Wois Geen Horizons hired to be -- whose vendor 18 | believe M. Berchiolli resigned after, like, two
19 is that? 19 nonths on the board. And M. Vérgo assuned the position
20 A They're our vendor. Ckay. 20 of president.
21 Q The HOA? 21 Q Hewites | believe Kent, shoul d be brought into
22 A Yeah. But again, they' re not there every day 22 solving this problem For years Kent has been invol ved
23 wth the 19 acres we have. They're in different spots 23 wth this coomnity. He has the experience of working
24 all the tine. You know one week they're in this area, 24 w th/ for |andscapi ng conpany/ contractor.
25 this area. So, again, they don't have a vigilant view 25 Do you see that |anguage?

141 143
1 of every slope every day or 24 hours. |If youlivein 1 A Yes.
2 that house you see it every day. 2 Q Do you agree wth M. Vdrgo' s assessnent of
3 Q kay. Andit is expected of the honeowners to 3 M. Berchiolli's experience?
4 report any issues wth the slopes to the H® correct? 4 A Yes.
5 A Yes. |If there's anirrigation break, again, we 5 Q Next in order, 24.
6 don't see it, Geen Horizons doesn't see it. The 6 (Bxhibit 24 was narked for identification.)
7 honeowner sees it. So as soon as they report it an 7 And cont enporaneously 1'mgoing to nark 25 as
8 action is taken to renedy it. 8 wel | .
9 Q I'mgoing to show you what was previously narked 9 (Bxhibit 25 was narked for identification.)
10 as BExhibit 9 to M. Berchiolli's deposition. It's an 10 Let's take a look at Exhibit 24 first.
11 emai | fromPaul Hsesser to Kent Berchiolli, CC-- 11 A kay. That's the enail.
12 A Board. 12 Q That's the enail, correct. August 1st, 2023.
13 Q -- the board. Kent, we want Geen hborizons to 13 A Yes.
14 continue as they have been doing. And appreciate your 14 Q FomM. Berchiolli.
15 efforts on behal f of the conmunity as chai rnan of 15 Isit Berchiolli or Berchiolli?
16 | andscapi ng cormittee and want you to conti nue. 16 A Berchiolli.
17 Wy did the board instruct himto continue as he 17 Q Berchiolli. 1've been -- okay. From
18 has? 18 M. Berchiolli. H wites Renarks and concerns after
19 A Because he was threatening to resign as | andscape 19 review ng geotechnical's investigation report dated
20 chair. 20 July 7th, 2023 -- bullet point 6. The cost of this
21 Q And you vanted M. Berchiolli -- 21 repair, as laid out inthe report, wll well exceed the
22 A \éll, we needed sonebody, and he was a 22 honeowner' s ability --
23 knowt edgeabl e person. Soit's like, you know when we 23 A I'mnot with you. Tell ne where you re reading
24 don't have a chairperson, especially for a conmittee 24 this.
25 like landscape, it turns into a debacl e. 25 Q Bullet point 6.
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1 A h 6. kay. Thank you. 1 A Yes.
2 Q Uh-huh. WII well exceed the honeowner's ability 2 Q | wll represent to you that that Bates nunber is
3 to perform and possibly the conmunity as well. 3 a docunent production fromthe associ ation.
4 Nunber 7. There are over 90 slopes in this 4 A kay.
5 community that are deeded to a honeowner, and have been 5 Q kay. And we're looking at Exhibit 25. It's a
6 repai red, naintai ned, weeded, planted, and watered for 6 long docunent. And at the top right-hand corner it
7 about 35 years with no cost to the honeowner. 7 provi des honeowner i nfornation.
8 Do you see that |anguage? 8 Mitter of fact, 1'mgoing to nark Exhibit 26 at
9 A \eéll, that's not true because they pay for that 9 the sane tine. This will informwhether it was prepared
10 intheir assessnent, their HOA dues. 10 by the HA or sonebody el se.
11 Q He continues further down, The paragraph that 11 (Bxhibit 26 was narked for identification.)
12 follows was provided by John -- 12 A kay. | see adate onit now
13 A MJunkin. 13 Q Exhibit 26, the top right-hand corner states
14 Q -- MJunkin, and has been provided to all 14 confidential draft - for B reviewonly.
15 residents as part of their initia paperwork. The title 15 A kay.
16 of the article is Las Brisas Pacificas, Inc. obligations 16 Q Does that informyou as to the entity that
17 regarding associ ati on conmon area. The paragraph is as 17 prepared this docunent ?
18 foll ows. 18 A VeI, if | go back tothe original, | nowsee up
19 Lhl ess and ot herw se provided in the 19 on the top at the second page, page 2 of 2, 1/14/03, LBP
20 associ ation' s governing docunents, an association is 20 mai ntenance obligations. So this was created i n 2003.
21 responsi bl e for nai ntenance of conmon areas. Conmon 21 Q By vhat entity?
22 areas can either be areas owned and nai ntai ned by the 22 A | don't know | wasn't a resident.
23 associ ation or they nay be areas owned by an indivi dual 23 Q kay. As yousit here today do you have any
24 horeowner within the association and nai ntai ned by the 24 reason to believe that this was not prepared by the HOA?
25 associ at i on. 25 A N
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1 In either case, the board of directors, and 1 Q As you sit here today do you have reason to
2 committees, is discharging their duty to the 2 believe that M. Berchiolli was nisrepresenting on
3 associ ation, nust adhere to the laws and rul es that 3 Exhibit 24 that this is the Las Brisas, Inc.'s
4 apply to these areas. 4 obligations regardi ng associ ati on conmon areas that is
5 Do you see that |anguage? 5 provi ded by -- to honeowners?
6 A | seethat, but | have to see it inthe -- 6 A kay. Wat I'm-- what | surnise fromall this
7 Q Wl get tothat in a second. 7 isthisisn't the docunent that was shown. It was this
8 A In context. 8 docunent from'25. Because | knowthat M. Berchiolli
9 Q Here we have a definition of a conmon area that 9 and M. MJunkin were not residents in 2003.
10 is provided to every nenber when they purchase their 10 Q Howdoes -- how does that informyou whether or
11 property, correct? 11 not they --
12 A I'msorry, | was -- 12 A Were did they get this infornation is what I'm
13 Q Here ve have a definition of a conmon area that 13 saying. They got it fromthis, not the origina one.
14 i's provided to every honeowner when they purchase their 14 This one is different. It's longer.
15 property, correct? 15 Q WIlI, Bxhibit 26 is a draft, correct?
16 A Al they are given is the G8Rs, the byl ans and 16 A Qorrect.
17 the rules and regs. Nowl don't -- 17 Q Ve have a final version in Exhibit 25.
18 Q Wi, let's take -- 18 A No, the final version is dated 2003.
19 A Wo created this docunent ? 19 Q Wereis that?
20 Q WII, that's what we're here to ask. It was part 20 A Onhthe top of page 2. Page 2. 1/14/03.
21 of the HOA's docunent production. 21 Q Sosince at |east 2003 these have been the
22 A Because it's not signed anywhere. 22 Las Brisas Pacificas nai ntenance obligations, correct?
23 Q Do you see the Bates nuner at the bottom LBF -- 23 MR QMBS pjection. Hdldon pjection.
24 A Yeah. 24 M scharacteri zes the docunent. And calls for a legal
25 Q -- 3999 -- 399 through 3997? 25 concl usi on.
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1 THE WTNESS | think the original docunent 1 A kay. The key word there is nai ntai ned.
2 dated 1/14/03 has nore to do wth the fact that 2 Q | cannot argue with you over |egal conclusions.
3 honeowners are not all owed to construct sonething on the 3 Mintained in this context, would you agree wth
4 slope. They' re not allowed to put in plants that nay 4 ne is included in the definition of a coomon area when
5 not be -- nmay not fit wth the conmunity. That's how -- 5 it says or they nay be areas owned by an indi vi dual
6 that's ny take onit. 6 honeowner wi thin the association and nai ntai ned by the
7 BY MR ALEXANDER 7 associ ati on?
8 Q Based on what? 8 In other words, an area that is an individual
9 A Based on just what |'ve read. 9 property owner's that is naintai ned by the association
10 Q Wiich part? 10 for the purposes of this docunent is a conmon area
11 A | would say the second to the last paragraph. 11 because it falls under either or category here?
12 Q Wat |anguage? 12 A Qnmon areas are cormon areas. Property owned by
13 A The board of directors for Las Brisas, Incorp. is 13 individual s is private property.
14 committed to preventing a potential problembefore it 14 Q But this docunent provides a definition of what
15 occurs -- is allowed to occur, whenever possible. The 15 the HA consi ders a coomon area and --
16 architectural conmittee prudently reviews architectural 16 A Hther -- it can be either areas owned and
17 applications and protects the association by not 17 nai ntai ned by the association or it may be areas owned
18 al | ow ng encroachnents of any type to occur during the 18 by an individual honeowner within the association and
19 architectural application process. 19 nai ntai ned by the association. So | don't see how
20 The board of directors and conmittee attenpt to 20 they' re |inking individual honeowners wth conmon areas.
21 work in a cooperative spirit to educate honeowners 21 Q So areas that are nmaintai ned by the association
22 regarding the association's responsibilities and 22 that are owned by an individual honmeowner under this
23 limtations, and the board of directors and conmttees 23 definition for the purposes of the HA are conmon ar eas,
24 have devel oped policies to ensure that the governing 24 correct?
25 docurents are enforced to the benefit of all honeowners. 25 A | don't read it that way.
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1 It isdifficut totell a honeowner that he or 1 Q Isn't that consistent with howthe HOA was
2 she does not have the right to construct sonething on 2 treating these slopes up until the slope failure at 139?
3 their properties -- the honeowner's property or tell 3 It was treating it as a conmon area, correct?
4 themno when they nake a request that is not within the 4 A Yes.
5 associ ation's scope of authority to authorize. However, 5 Q Andthisis consistent wth that statenent, isn't
6 vhen the board, conmittees, and honeowners work as a 6 it?
7 team the job becones easier and results positive. 7 A W, and by 2025 --
8 Q kay. Sothat language i s respect to 8 Q It changed?
9 constructing sonething on the -- 9 A W, thisis 2025. The second one is 2025.
10 A onstructing or putting anything on there, yeah. 10 Q W, I"'mlooking --
11 Q kay. Let's go back to page 1. And thisis -- 11 A Soeither it wasn't --
12 we have the second full paragraph, which | wll 12 Q -- at Exhibit 25. I'mnot looking at a draft.
13 represent to you is the sane paragraph identified in 13 I'mlooking at in 2003.
14 M. Berchiolli's email. 14 A That was the first one.
15 A kay. 15 Q orrect, yeah.
16 Q You can take the tine and conpare it if you'd 16 A kay.
17 l'ike. 17 Q 1n 2003 -- the definitions are identical .
18 A Again, referring back to the '02 docunent, at 18 A Yeah, | knowthey are.
19 that point they didn't realize that alot of these areas 19 Q Yeah
20 were property owned by the owner and not conmon area. 20 A Sl can't --
21 Q kay. But the way that this Bxhibit 25 defines 21 Q Soupuntil 2025 this was the HA's definition of
22 common area, it states Gormon area can either be areas 22 a common area, wasn't it?
23 owned and nai ntai ned by the association or they nay be 23 A |l realy--1 realy don't think they had a
24 areas owned by an indivi dual honeowner within the 24 definition. | nean, the definitions were the areas
25 associ ation and nai ntai ned by the associ ati on. 25 owned by the HOA and nai ntai ned by the HA  That was

150

152

KAMRYN | WHITNEY COURT REPORTING
info@kwcourtreporting.com




Sandra Conobuche -

January 27, 2026

PMQ of Las Brisas Pacifica, |nc.
1 common area.  { ubhouse, surrounding areas, you know 1 honeowner ?
2 there's certain -- 2 A That | have -- | don't know Mybe she wasn't
3 Q Gkay. W, the HA here provides clarification 3 hone. Because | know at the tine of the incident she
4 inthe next paragraph. Wat does this nean or what does 4 wasn't in Galifornia
5 that nean. Sorry. It neans, quote -- well, strike 5 Q WIlI, vwe're talking about augering the drain
6 that. 6 after --
7 "It neans that the association has an obligation 7 A Yeah.
8 to repair and naintain the conponents on the common 8 Q -- the--
9 areas that it is responsible for, and it al so neans that 9 A | don't knowif she was here or not.
10 the association is legally responsible to enforce the 10 Q Sothe HA went on her property wthout her
11 rules and regul ations relating to the use and enj oynent 11 knowt edge because --
12 of those conmon areas. 12 A Again, | don't think it was -- again, it was
13 In exerting architectural control of those areas, 13 neant as a gesture of goodw ||, not as a detrinent.
14 the association is legally and ethically obligated to 14 Q Is that howthe Las Brisas owners association
15 ensure that the conmon areas renai n unal tered by 15 treat a gesture of goodw ||, by assessing its nenbers
16 honeowners, whet her the associ ati on owns themor whet her 16 for repairs perforned on itens that were installed by
17 an indi vi dual honeowner owns them 17 the HOA and then threatening forecl osure on the nenfer's
18 Do you see that | anguage? 18 hone?
19 A Yes. 19 MR QMBS (pjection. Mscharacterizes her
20 Q That's consistent wth howthe HOA was treating 20 testinony. Mscharacterizes the facts.
21 the slopes, isn't it, up until 2025? 21 You can answer if you under st and.
22 A Yeah, because it be whether they be owned or 22 THE WTNESS (kay. Hrst of all, we had to
23 individual |y owned. They had to be unal terated. 23 do sonet hi ng.
24 Q kay. The association's board of directors and 24 BY MR ALEXANCER
25 its coomttees are charged with ensuring the integrity 25 Q To the French drai n?
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1 of all common areas. 1 A N, to the damage on the slope. The French drain
2 That's consistent wth howthe board was acting 2 is awhole nother article.
3 up until 2025, correct? 3 Q DOd Muntain Mvers do any work related to the
4 A WII, thenif the definition of conmon areas is 4 French drai n?
5 everybody' s backyard, then everybody shoul d have access 5 A | knowthey uncovered it.
6 to that because it's a common area. 6 Q Wy?
7 Q They' re also charged with ensuring that all 7 A Because they --
8 honeowner s enj oy equal access and enj oynent of those 8 Q If it had nothing to do with the slope failure --
9 common areas and that no honeowner encroaches on the 9 A Because --
10 conmon area for his or her personal use. 10 Q -- why did they uncover it?
11 Do you see that? 11 MR QMBS Sop ta king over each other.
12 A Yes. 12 THE WTNESS  kay. |'msorry.
13 Q Is that why the HAis able to go on privately 13 MR QMBS Nb, he interrupted you.
14 owned sl opes and install French drains? 14 So Qounsel, why don't you re-ask your
15 A The question is beyond ny scope. | have no idea. 15 question so she can answer it.
16 Q Isthat why the HAis able to go on private 16 BY MR ALEXANDER
17 sl opes and fix broken sprinkl ers? 17 Q Wy did Muntain Mvers open up the French drain
18 A That's part of the easenent in the GRS that 18 if the French drain had nothing to do with the sl ope
19 they do the nai ntenance of the irrigation and all that. 19 failure?
20 Q Isthat why the HAis able to go on private 20 A | believe -- again, I'mnot a geol ogist, |'mnot
21 slopes, and in this case ny client's private sl ope and 21 acivil engineer. | believe they did that so that they
22 auger out a French drain that it installed previously? 22 could see if they could tieintoit wththe -- all the
23 A They may not have the right, but | saidit was a 23 new drai nage they put on that slope.
24 gesture of goodwil | . 24 Q Wy?
25 Q Wthout the pernission or know edge of the 25 A VeI, where were they going to connect it? The
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1 drai nage pipes. | nean, they did put extra drai nage 1 A | don't know | would say go back to the GeoTek
2 pi pes on that sl ope. 2 and ask them
3 Q And they connected it to the French drain? 3 Q And ask then?
4 A WII, al | knowis the French drain is so nany 4 A Yeah.
5 feet long and this connection was nade at the ends. And 5 Q kay.
6 the ends was where the water was supposed to cone out 6 A That would be the | east encunbering.
7 the holes. That's ny know edge of it. 7 Q Heiscritical of the board -- several sentences
8 Q kay. So you don't know as you sit here today? 8 after that. The board should nake sure that the
9 A N 9 attorney that is representing this association has the
10 MR ALEXANDER Let's take a ten mnute 10 correct facts. Bvidently they're not getting the
11 br eak. 11 correct information if fromPaul's statenent, "when Bill
12 (Recess taken from2:51 to 2:58.) 12 Katz did that French drain it was not a good thing."
13 Let's go back on the record and get through 13 Do you see that?
14 this. 14 A Just keep goi ng.
15 BY MR ALEXANDER 15 Q DOd Paul nake a statenent to the HOA board bei ng
16 Q You understand you' re still under oath? 16 critical of BIl Katz installing a French drain?
17 A Yes. 17 A It nay have been a comment.
18 Q Next in order, 27. 18 Q kay. Aevyoucritica of BIl Katz installing
19 (Bxhibit 27 was narked for identification.) 19 the French drai n?
20 Enai | fromBill Katz Septenber 7, 2023. Provides 20 A | couldn't care one way or the other.
21 a sunmary there. 21 Q You' re speaking for the HA board?
22 Have you seen this enai | before? 22 A No, I'mspeaking for nyself. You said aml
23 A I'msure | have. 23 critical.
24 Q Doyourecal this email? 24 Q kay.
25 A | can't recall it verbatim no. 25 A S l'mthe --
157 159
1 Q Hwites that -- there's no breaks in this. o 1 Q You personally are not critical?
2 I think it's sentence 3. 2 A DN
3 A French drains. 3 Q Al right. Has the HA board ever expressed
4 Q The association is and was responsi bl e for 4 criticismwth installation of the French drai n?
5 watering of the slopes, the French drain -- 5 A Not to ny know edge.
6 A xay. 6 Q Soas yousit here today the HA stands by its
7 Q -- was done because she was experiencing erosion, 7 decision to install a French drain on the private sl ope
8 nud conming over her wall. The board installing French 8 of unit 139?
9 drains to help out a resident that was experienci ng 9 A Yes.
10 erosion fromthe association's watering was the correct 10 Q Next inorder, Bxhibit 28.
11 thing to do in ny opinion. 11 (Bxhibit 28 was narked for identification.)
12 Do you see that? 12 Al right. Thisis an email fromJohn More,
13 A Yes. 13 Védnesday, January 24th, 2024.
14 Q Does the HA disagree wth that opinion? 14 A kay.
15 A N, | don't -- the only thing that I'mnot sure 15 Q Do you recall an advisory conmittee bei ng forned
16 of isthat it was due because of our watering. 16 related to slope 139?
17 Q He wites we had the geol ogi st cone out and nake 17 A Yeah, it realy wasn't a true conmittee because
18 sure there was no problemw th the sl ope which there was 18 there was only one person.
19 not . 19 Q And that person was Paul H sesser, correct?
20 A kay. So they did have a geol ogi st. 20 A  Qrrect.
21 Q WII, that's what he's stating. 21 Q And the responsibilities were gather quotations
22 A Yeah, | don't think he would lie. 22 fromand conmuni cate with qualified excavati on conpani es
23 Q Were would | find -- what part of the 23 regarding the renediation of slope 139, correct?
24 associ ation's records would | find who this geol ogi st 24 A  Qorrect.
25 was? 25 Q Provide recormendati ons to the board and M. Mann
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1 on whi ch conpany they woul d approve as their vendor of 1 is your property, even though we naintainit, we're not

2 choi ce. 2 responsi bl e for repairs.

3 Do you see that? 3 Q I'mgoing to nark next in order Exhibit 29.

4 A Yes. 4 (Exhibit 29 was narked for identification.)

5 Q So the association was picking whi ch vendor, 5 Enail fromPaul Hsesser dated January 29, 2024

6 correct? 6 to Gonni e Laughlin.

7 A Because Ms. Mann was not doi ng anyt hi ng. 7 Wio is Gonnie Laughl i n?

8 Q Does this state that M. Mann was not doi ng 8 A Qnnie Laughlin, again on ny years | don't

9 anything or was M. Hsesser's responsibility to nake 9 renenber. This is 2024?

10 reconmendati ons to Ms. Minn? 10 Q Yeah

11 A N, it -- | nean, if this is already January 1st 11 A S0 she woul d be on the board.

12 of '24, so what, eight nonths, seven nonths had gone by 12 Q ay. So one board nenber to another?

13 and there was no action on her part. Again, we felt we 13 A Paul wasn't on the board then.

14 had the responsibility in the conmunity to repair that 14 Q kay. He was theliaison --

15 sl ope. 15 A Yeah.

16 Q Is there any conmunication fromthe HA to 16 Q ~-- or the conmttee chair for this slope?

17 M. Mann saying M. Mann, this slope is your 17 A Yes.

18 responsi bility and you shall be the one to repair it? 18 Q H Qnnie, This norning Jill Minn and | net with

19 A That was the initial notice to her that thisis 19 another potential slope repair vendor, John N ven of

20 your property and you' re responsi bl e. 20 Soi | Engi neering of Encinitas.

21 Q Dated when? 21 Do you see that?

22 A | don't have the date. It would have to be right 22 A Uh-huh.

23 after. Between April of '23 and probably -- | don't 23 Q So M. Mann was neeting with conpanies to perform

24 know -- Decenter of '23, sonetine in there. 24 slope repairs, correct?

25 Q Isthat the July 19th, 2023 letter that was 25 A No. DOdsheinitiate the neeting or was it Paul
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1 prepared by your counsel ? 1 vwho initiated the neeting?

2 A (Qorrect. Gkay. You got it. Yeah. 2 Q Does this state or does it sinply state that

3 Q That's the sane letter that the board edited, 3 M. Minn net with another -- another potentia slope

4 correct? 4 repai r vendor?

5 A Hited? 5 A d course | interpreted it as Paul got the vendor

6 Q Yes, reviewed and nade edits prior to it going 6 and they net wth her so that she could be part of the

7 out . 7 process of --

8 A Yes. 8 Q The opposite interpretation is equally viable,

9 Q Soprior to July of 2023 the association had not 9 isn't it?

10 nade any overture to Ms. Mann for her to repair the 10 A Yes.

11 sl ope, correct? 11 Q That M. Mann is the one who contacted hi mand

12 A Because it was her responsibility as the 12 brought Paul H sesser onboard, correct?

13 honeowner . 13 A (kay. You'd have to talk to M. Hsesser about

14 Q Based on what? 14 that. He would knowif he initiated it or she did.

15 A Based on the deed. 15 Q But as you sit here today in the HA as of

16 Q Wat deed? 16 January 29, 2024, it is not accurate to say that

17 A The deed of her property. 17 M. Mann had not contacted another potential sl ope

18 Q Because it was a private sl ope? 18 repai r vendor ?

19 A Yeah, because it was her slope, being naintained 19 A N, | can't say that because | don't know

20 by the HA 20 Again, the way it's witten, both of themnet wth a

21 Q But up until that point, and in fact up until the 21 potential. It didn't say they net wth M. Minn's

22 anendnents the HOA was treating the slopes as conmon 22 potential .

23 areas, correct? 23 Q So at best the HA did not know whether or not

24 A No. As soon as -- in July, whenever the letter 24 she is neeting wth other vendors, correct?

25 vwent out to everybody saying, you know be aware, this 25 A | presune, yes, correct.
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1 Q Yet the HA's naking the affirnative statenent 1 Q Were does that |anguage suggest that Paul

2 that M. Minn has refused to repair her slope, correct? 2 H sesser cont act ed?

3 A Because we reached no -- she's not given us any 3 A I'mjust saying if -- it says John N ven has

4 information as to the scope of the work or, you know 4 agreed to prepare a quote wthout the topographi cal

5 vhether it woul d be approved. 5 survey. VEII, he's preparing the quote for us, not for

6 Q Paul Hsesser was there for this neeting, 6 M. Mann. Does she have evi dence that she has a quote

7 correct? 7 fromhi n?

8 A Wich neeting? 8 Q I'mnot being deposed here.

9 Q The neeting that we're just tal king about. 9 A N, | asked the question. |'mnot deposing you.

10 A Thisisanenail. O the neeting for the sl ope, 10 Q On February 6th you wite at the top of that

11 yes, yes. 11 emai | | reconmend that we postpone the neeting on

12 Q So the HOA knew 12 Thursday. This bid is inportant to deternine the cost

13 There's nothing for M. Minn to provide to the 13 of repair tothe slope. This gives Soil Engineering a

14 HA because the HA's |iaison was there during the 14 veek to conpile the bid. V& have waited this |ong,

15 neeting, correct? 15 anot her week is insignificant to noving forward.

16 A Yeah. So that neant that he initiated it. 16 A kay. Is there anything | said that was wong?

17 Q WIlI, that neant that he was present. 17 Q Wiy are you post poni ng your neeting?

18 A kay. Ve have a difference of opinion. 18 A It nay have -- again, it doesn't refer to what

19 Q | thought we had an agreenent that at best you 19 kind of neeting it was. It could be an executive

20 don't knowwho initiated it. 20 neeting. It could be a neeting just to discuss the

21 A (kay. Wé can say we don't know But you can't 21 quot e.

22 say that M. Mann -- 22 Q VWés M. Mann as a honeowner al l owed to do any

23 Q But certainly we cannot say that M. Mann was not 23 changes to the slope without an architectural approval ?

24 naki ng contacts and seeking to repair her sl ope? 24 A N

25 A (kay. But there was -- she gave no evidence of 25 Q So any vendor that she's contacting to do -- to
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1 that to the HA 1 performwork has to go through the HOA correct?

2 Q W, the HA's liaison Paul H sesser was there, 2 A No. She can get the bid, present it to

3 correct? 3 architectural, architectural wll |ook over it and

4 A | know Thisis -- but | nean thisis already in 4 present it to the board.

5 January of '24. So this is eight or nine nonths after 5 Q Sothe fact that conmunications are bei ng nade

6 the incident. 6 regarding a third party vendor who Ms. Mann net wth and

7 Q Let's nark next in order 30. 7 the fact that those conmunications are being conveyed to

8 (Bxhibit 30 was narked for identification.) 8 the board doesn't necessarily nean that she didn't

9 At the bottomof Exhibit 30 we have January 3lst, 9 contact anyone?

10 2024. Paul Hsesser wites John Nven of Soil 10 A Again, we have no proof of that.

11 Engi neering, which is the sane one that Jill Mnn net 11 Q kay.

12 wth. 12 A You know | have four bids, here's your three,

13 A  kay. Yeah. 13 let's conpare them

14 Q Has agreed to prepare a quote wthout a 14 Q Next in order, 31

15 topogr aphi cal survey, but needs an accurate cross 15 (Bxhibit 31 was narked for identification.)

16 section. 16 Enai| dated February 13th, 2024. This is about a

17 Do you see that? 17 week after you recormended that the neeting be

18 A Yes. 18 post poned, correct?

19 Q Hefollows that up on February 6th. 1 just heard 19 A Yeah.

20 fromJohn Nven of Soil Engineering. He won't have a 20 Q Paul Hsesser wites to Chris Livesey from

21 proposal available for you -- for your neeting on 21 GeoTek, H Qris, W are getting close to naking a

22 Thur sday. 22 deci sion regarding the slope repair. Hease prepare a

23 A kay. Sothat to ne says that Paul H sesser was 23 proposal for GeoTek's inspection/oversight of the

24 the one who contacted John N ven because he was aski ng 24 excavat or contractor.

25 or giving al the information to Paul. 25 A kay.
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1 Q Rght? 1 A No. It just received the bids.

2 A orrect. 2 Q Wien did the HA recei ve the bid fromMuntain

3 Q So an excavator contractor was al ready hired by 3 Mover s?

4 the HOR? 4 A W, | don't knowwhen we received the bid. But

5 A Not necessarily because no natter who the 5 we chose them (kay. Here we go. January 3rd, 2024

6 excavator was, GeoTek was still going to be -- to do 6 received a quote fromMuntai n Mvers. Mnday, January

7 an inspection and oversight. It was not -- it didn't 7 22nd, received a quote fromDekini EGC Oh, and prior

8 depend on who got -- 8 to that, Decenber 21st, 2023, they received a quote from

9 Q Al right. Soyou don't knowthe identity of the 9 R\M Qonst ruct i on.

10 excavator contractor at this tine? 10 Q kay.

11 A HRght. 11 A And then there was another quote. Decenber 12th,

12 Q kay. But M. Mann was still talking to Soil 12 there was no response fromRobert Bass.

13 Engi neering, correct? 13 Q kay.

14 A | have no idea. 14 A So we were getting quotes in. It was very

15 Q Gkay. Al right. That's fair. 15 difficult because you realize this is al ready Decenber.

16 Paul H sesser was invol ved on those neetings 16 And we decided to --

17 though, right? 17 Q WIlI, let ne pause you there.

18 A | think he only net wth themthat one tine. 18 How were you getting the -- how were you findi ng

19 Q You're speculating as to that? 19 those conpani es?

20 A Hh? 20 A | believe Paul went through GeoTek and asked for

21 Q You're specul ating as to that? 21 nanes. | think naybe Paul went on the internet,

22 A  Yes, | am 22 checked -- it had to be sonebody | ocal .

23 Q Next in order, 32 23 Q Mybe the property nanagenent conpany?

24 (Bxhibit 32 was narked for identification.) 24 He was getting assistance, correct?

25 Second page, March 15th, 2024. 25 A | don't think it was the property nanagenent
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1 A xay. 1 conpany nysel f.

2 Q Paul Hsesser to Hi Naa at Muntain Mvers. 2 Q kay. So he was communicating at the very |east

3 Hello Hi, The honeowner and the board are very pl eased 3 wth GeoTek, to your know edge?

4 to informyou that Muntai n Mvers has been sel ected to 4 A Yes.

5 nake the slope repairs at Las Brisas Pacificas, 139. 5 Q kay.

6 Do you see that? 6 A Because they were --

7 A Hih? 7 Q So M. Hsesser who was in charge of the

8 Q That's the language, correct? 8 conmittee, correct -- well, he was the -- he was the

9 A Yes. 9 conmttee?

10 Q H's indicating that the honeowner has agreed as 10 A He was the conmittee.

11 vell, correct? 11 Q Yeah. H's trying to track down vendors who

12 A Yes. |'mpresuning he said we want to start work 12 woul d performthe repair?

13 onthis. And | don't knowif she had any input as to 13 A  Qorrect.

14 vhich bid she took. But at |east she was know edgeabl e 14 Q The actual excavation?

15 that sonething was goi ng to happen. 15 A Rght.

16 Q Soin February of 2024, md February, the HX's 16 Q Roght. And heis having a difficult tine, and

17 post poni ng neetings while M. Minn is talking to a third 17 all he can get are three bids, correct?

18 party, and at the sane tine i s naking, you know w thin 18 A Inthe end, yes, three.

19 the nonth a decision to hire Muntai n Mvers? 19 Q kay. Wile at the sane tine M. Minn is

20 A Because we had gotten those bids previous. W 20 reaching out wth Paul H sesser present to another

21 had gotten the bids fromthe three -- the three that we 21 conpany?

22 had and this Solis one was going to be a fourth bid. 22 A kay. Ve re in disagreenent there as who the

23 Q Sowvhile M. Minn was talking to a third party 23 other conpany was.

24 the HOA had al ready recei ved bi ds and was novi ng forward 24 Q kay. But M. Mnn was present?

25 on one of them correct? 25 A kay.
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1 Q And that bid was being negotiated at the same 1 initiate the quote, why woul d he be dealing wth hin?
2 tine? 2 Q @uld it be because all the decisions have to go
3 A Qrrect -- well, it was being considered, yeah. 3 through the board and he's the board Iiai son?
4 Q xay. 4 I's that a possibility?
5 A kay. That bid | think included we have to get a 5 A It night be.
6 survey and it had a lot of extracurricul ar things 6 Q Let's nark next in order 33.
7 attached toit. 7 (Bxhibit 33 was narked for identification.)
8 Q WIIl, vwhereis that? 8 Al right. Ve have an emai| dated March 23rd,
9 A It was nentioned in here sonewhere. | just read 9 2024. Paul Hsesser wites to John More | nspection
10 it. 10 conpl ete. Nb evidence of drains flowng onto sl ope.
11 Q Aeyoureferring to Exhibit 31, which is dated 11 Do you know what he neans by this?
12 February 13th, we're getting close to naking a deci si on 12 A Say that again.
13 regarding the slope repair? 13 Q Do you know what he neans by this?
14 A N, thisis-- okay. This has to be -- because 14 A Yes.
15 on January 31st of '24 it says John Nven of Soil 15 Q Wat does he nean by this?
16 Engi neering has agreed to prepare a quote wthout the 16 A kay. There were -- | don't know-- three or
17 t opogr aphi cal survey but needs an accurate cross 17 four houses above the property because of -- it's a
18 section. So they had to contact -- oh, hereit is. 18 large area. And a coupl e of themhad drain pipes that
19 1/29/24, the one to Gonnie Laughlin. 19 were coning out of their property pointing down towards
20 Q kay. 20 the sl ope.
21 A kay. 21 Q Sothey are overlooking the slope. And there's
22 Q Exhibit 29. This norning Jill Mwnn and | -- 22 sone drai n pi pes fromthose hones that --
23 A Yeah. kay. |f you go down approxinately 23 A Qould potentially have added water to the --
24 hal fway down it says Prior to subnitting a quote John 24 Q To the slope at 139?
25 N ven has asked for a topographi cal survey of the slope 25 A Yes.
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1 involved. That is a detailed viewof the napping of 1 Q kay. Al right. So okay. @ back to putting
2 el evation cross and down the sl ope needing repair. 2 this into context.
3 John has reconmended a surveyor and John's 3 Wat inspection is he tal king about?
4 estinate in the cost would be | ess than $4,000. | can 4 A H's tal king about inspecting these properties
5 push back on the necessity of providing this 5 above. PRutting water through the pipe and seeing
6 information, but | doubt John woul d give us a quote 6 vhether it's coming out or not.
7 wthout it. Proper course of action would be get three 7 Q And his concl usi on was?
8 to five quotes. 8 A There was no drai nage.
9 (kay. And then we -- then get a survey out 9 Q In other words?
10 there. And then tine to the report and finally tine 10 A They were either -- they vere ol d, they vere
11 needed for Soil Engineers to prepare the quote. 11 bl ocked. ne obviously had a cap on it.
12 Aternately, we can nake a deci sion based on the three 12 Q kay.
13 quot es. 13 A So there was -- otherwi se you woul d' ve seen
14 Q Wichis what the board did, right? 14 erosion just fromthe water flowng out of the pipe
15 A Wich -- yeah. 15 al so.
16 Q Sothe board cut M. Mann out of the decision? 16 Q Inother words, the upslope nei ghbors were, based
17 A Again, we don't knowif she initiatedit. Likel 17 off of Paul Hsesser's observations, not adding water to
18 said, |'msticking tony it could be Paul that initiated 18 the sl ope?
19 it. 19 A  Qorrect.
20 Q But again, we're in agreenent that at best we 20 Q Next in order, 34.
21 don't know? 21 (Exhibit 34 was marked for identification.)
22 A Wy is Paul dealingwth himin all these areas 22 Enail fromPaul Hsesser dated April 11th, 2024.
23 then about -- 23 A kay.
24 Q WIl, youtell ne 24 Q Language |'d like to focus on is on the second
25 A | don't know That's why I'msaying if he didn't 25 par agraph, second sentence -- third sentence. 1'm
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1 sorry. The slope failure was not due to the 2019 1 Mvers, correct?
2 drains. 2 A  Qorrect.
3 A Al right. | got tofindit. Second paragraph. 3 Q Neither of whomare civil engineers, to the best
4 Q Yes, third sentence. 4 of your know edge?
5 A (h, okay. Thank you. Ckay. 5 A | know GeoTek does have civil engineers. So
6 Q Quote again, The slope failure was not due to the 6 whether -- | don't think Chris is one. But they do
7 2019 drains. Those drains were addressi ng a surface 7 have -- their conpany does enploy a civil engineer.
8 water condition |eading to water and nud flow ng over 8 Q kay. Next in order, 35.
9 the wall and onto the patio on the bottomof the sl ope, 9 (Exhibit 35 was narked for identification.)
10 not high noisture at the top portion of the sl ope. 10 A Qps. You going to give ne the one wth the
11 The drains are designed to capture surface water 11 nunier on it?
12 and then to control the water flowout onto the patio 12 Q W'II take it back. | only have two copies.
13 vhere the patios drains would then direct it to the 13 Do you recal | receiving this enail from Paul
14 streets. 14 Hsesser dated April 13, 20247
15 And he concl udes that paragraph with Rain falling 15 A | knowl received it, but | can't say | recall
16 on the slope was puddling and flow ng over the wall, and 16 receiving it on that date.
17 this repair renoved the surface water and directed it 17 Q kay. He wites thanks for your report. |'Il
18 through the wal | but still on the patio. 18 have sone significant changes to nake for the sake of
19 Do you see that |anguage? 19 clarity. 1'veinserted the corrections in the body of
20 A Uh-huh. 20 your report, which | have copied here. M additions are
21 Q Howdid Paul Hsesser cone to these concl usi ons? 21 initalics, and ny deletions are in strikethrough.
22 A kay. It isn't Paul. You know this was all 22 Meani ng that Paul H sesser was naking corrections
23 Chris fromMuntain Mvers and Eram-- | nean from 23 to areport, correct?
24 GoTek, and BramfromMuntai n Mvers. And he says, 24 A Yeah. Sally was the secretary at the tine.
25 you know they're giving a sinilar account. The slope 25 Q Sohe'scorrecting Sally's report of her
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1 failure was not due to the 2019 drain. 1 findings, correct?
2 And then it goes on. And then they concl uded 2 A | don't -- | don't -- she wasn't physically
3 that the design of the 2019 system while adequate, 3 involved. This was already after everything was done.
4 voul d' ve been better if the pipe running laterally at 4 This was just a report that she was conpiling.
5 the bottomwas a solid pipe rather than a perforated 5 Q kay. But M. Hsesser is changing the content
6 pipe. Better still would ve been to direct the water 6 of the report by adding his cooments initalics and
7 into the patio drains rather than out onto the patio. 7 naki ng striket hroughs, correct?
8 It's inportant to keep this perspective. Rain 8 A Rght.
9 falling on the sl ope was puddl ing and flow ng over the 9 Q So wherever we see anitalicinthis edit it is
10 wall. This repair renoved the surface water and 10 Paul Hsesser's edits, correct?
11 directed it through the wall but still on the patio. 11 A  orrect.
12 Now | think they' re referring here to the 2019 12 Q Snilar with the -- or likewse with the
13 situation. 13 stri ket hr oughs?
14 Q kay. 14 A Rght.
15 A Not the 2023. Because | know | was -- | think I 15 Q So he added Qiginal systemwall weep hol es was
16 was on our property twice. And | know by visual s that 16 appropriate for the tine, circa 1990.
17 there was no nud on her patio. If it was comng over 17 A kay. That's when the property was built.
18 the wal | there woul d ve been nud on the patio. 18 Q kay. But those are his additions, correct?
19 Q kay. 19 A W, | don't think he nade themup.
20 A There woul d ve been nud coming out of the pipes. 20 Q Wl how do you know t hat ?
21 Q Soit's your opinion here that he's referring to 21 A Mybe, you know he researched it.
22 the 2019 condi ti ons? 22 Q Does it showwhere --
23 A Yes. 23 A You have to ask M. H sesser.
24 Q And he's basing that on his conversation wth 24 Q WIlI, you're here on behal f of --
25 Gris Livesey fromGoTek and B ramfromMuntai n 25 A | knowthat. But | don't know everything that
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1 everybody did. 1 concl usi on the 2019 drain had nothing to do wth the
2 Q Doyouthink it appropriate to nake an addition 2 slide?
3 like this without providing the source of the 3 Wiat is he basing that off of?
4 i nfornati on? 4 A Because it -- because it only dealt wth surface
5 A kay. H's saying that first of all, thisis 5 water. It was taking the surface water anay at the
6 GeoTek' s findings wth a neeting wth Gris Livesey. 6 bottomof the hill. It wasn't doing anything for the
7 And | think he said original systembecause naybe weep 7 area where the slide occurred.
8 holes was there. So to just define the -- what was 8 Q But GeoTek nade a deternmination that the French
9 there. (kay. So what else are we going to do? & on? 9 drain was taking surface water fromthe surface of the
10 Just read it? 10 slope and reintroducing it into the toe of the slope at
11 Q kay. So then he adds additional italics. Wen 11 the bottomof the slope?
12 Gris later tal ked to BramfromGeoTek he i nmedi atel y 12 A kay. VeI, that's like --
13 changed his position. Perforated pipe at the base 13 Q Isn't that right?
14 behind the wall could distribute surface water 14 A -- if the slide was right above the toe, |1 woul d
15 col | ecti on down behi nd the wall. 15 say yes, it could be a contributor. But the fact that
16 Do you see that? 16 the slide was up the hill, not near the bottomof the
17 A Yes. Because originally Gris saidit's fine, 17 slope, it's hard to say that because there was water at
18 cover it up. Then BramfromMuntain Mvers tal ked to 18 the bottomhow cone the sl ope gave way on top.
19 himor sonething. And then he changed his nind and sai d 19 Q And that's your |aynman opinion, correct?
20 oh, it should be perforated. 20 A W, no, it'snot -- it's asojust -- to ne
21 Q Isthis before or after GeoTek's final report? 21 it'slogical. If thewater -- the saturation of the
22 A This is before. 22 water got so great that -- and when it hit the bedrock
23 Q He nakes an addition regarding the Muntai n Mver 23 the water had nowhere to go. So it literally just cane
24 findings fromApril 11th, 2024. He strikes out current 24 out. It didn't soak back down because it reached
25 and sone other |anguage and adds italics. The final 25 bedr ock.
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1 language that Paul H sesser submits is the 2019 system 1 S it -- that -- it didn't get down to the
2 iswth perforated pi pe which is not typically used. 2 bottom And if you go through the geol ogical reports
3 Do you see that | anguage? 3 they' Il tell you, you know the depth and how nuch water
4 A Thisis fromBEram yes. 4 there was there and, you know --
5 Q He had no concerns about tying the 2024 sl ope 5 Q Gkay. But water certainly was not being carried
6 drai nage systeminto the 2019 pi ping or el se he woul d' ve 6 anay fromthe sl ope?
7 rai sed concerns at the tine. 7 A Well, it shoul d ve been rel eased through the weep
8 Is he referring to Eramnot havi ng concer ns? 8 hol es.
9 A This is -- yeah, because this is a neeting wth 9 Q That was the intention, correct?
10 Bram 10 A Uh-huh.
11 Q Hramis not acivil engineer though, right? 11 Q Isthat right?
12 A No, he's -- works for Muntai n Mvers. 12 A That's correct.
13 Q Muntain Mvers, yeah. 13 Q But what ended up happeni ng as GeoTek observed in
14 A kay. But I'msure he has had experience deal i ng 14 its final report is that the water that was neant to be
15 wth situations. 15 col l ected and taken away fromthe slope so we don't end
16 Q kay. And then we have i nmedi atel y underneat h 16 up with this kind of condition was actual |y bei ng
17 Next steps proposed: cap the 2019 systemso there is 17 reintroduced at the toe of the slope, correct?
18 less mud flow ng through the 2019 systemand onto the 18 A And it shoul d ve been rel eased.
19 patio and authorize Muntain Mvers to renove yards of 19 Q But it wasn't, correct?
20 soi| at $225 per cubic yard. A newdrain can be redone 20 A That's because the drains were cl ogged because
21 later. 21 nobody had mai ntai ned them
22 A Qntinue. 22 Q Wll, that's not what the GeoTek report stated.
23 Q 2019 drain had nothing to do wth the slide. 23 And ve could pull that up againif you d like.
24 A Thank you. 24 A kay.
25 Q kay. Were is Paul Hsesser drawng the 25 Q Wuld you like ne to?
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1 A No. Wat did they say? 1 A Not to ny know edge.
2 Q | wll represent to you that what we read into 2 Q Wthout revealing attorney-client.
3 the record earlier was that the water was intended to be 3 A Not to ny know edge.
4 taken away, but what ended up happening is the water was 4 Q kay. As you sit here today, do you have second
5 bei ng reintroduced at the bottomof the slope. And we 5 thoughts about that?
6 have el evated noi sture and the bul ged toe that was a 6 A Yeah.
7 contributing factor. 7 Q kay. Hbowabout wth respect to Pablo's
8 A  kay. | don't know about the bul ged toe. 8 | andscapi ng who installed the initial drain?
9 Q Wiich is vwhat we discussed earlier. 9 A Pablojust installed the pipe. Gkay.
10 A Yeah, because that's what | didn't know what it 10 Q The French drain?
11 was. 11 A Yeah, the French drain.
12 Q kay. So as we sit here today and we | ook at 12 Q Wichis reintroducing water into the toe of the
13 Exhibit 35 Hramis not qualified, is he? 13 sl ope.
14 A To do what? 14 A W, but it didtake anay the surface water.
15 Q To offer this opinion that he had no concerns 15 There was no longer nmud coming over the top. So the
16 about tying the 2024 sl ope drai nage systeminto the 2019 16 reason it was put inwas to get rid of the surface
17 pi pi ng. 17 water.
18 A WII, | would think that because he works for the 18 Q But the intention certainly wasn't to cause the
19 excavation conpany, | don't knowwhat his qualifications 19 slope to fail?
20 were. But | don't think he woul d say that unless he 20 A N, no, no. And again --
21 believed that it wasn't -- not a probl em 21 Q That's called negligence though, isn't it?
22 Q But critically Paul Hsesser wites a newdrain 22 A W, no. W didnt know | nean --
23 can be re-done | ater, correct? 23 Q So why should ny client be held responsible for
24 A Yeah. 24 that ?
25 Q kay. 25 A For what?
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1 A Doesn't nean that it has to be done. 1 Q For the installation of a French drain that's
2 Q kay. 2 rei ntroduci ng water back into the sl ope.
3 A Just says it can be done. 3 A  She's not being held responsible. She's only
4 Q It can be done. 4 bei ng hel d responsi bl e for the putting back together her
5 And if -- as you sit here today, on behal f of the 5 slope. That's all we want.
6 HXA if it's GeoTek's reconmendation that a new drain 6 Q Wiich was danaged by what ?
7 nust be installed, would you agree wth that? 7 A Vés damaged by excessive anount of noisture
8 A | would have a probl emw th GeoTek. 8 entering the soil. And even though it's --
9 Q Wy? 9 Q As aresult of what?
10 A Because at first they said the pipe was fine, 10 A As aresult of avery wet wnter.
11 cover it up. And then they go back and say oh, no, it's 11 Q Were in the GeoTek --
12 perforated. So the onus is on them not us. V¢ went by 12 A It doesn't -- it just says --
13 their reconmendation. And by the tine they said, you 13 Q It doesn't say that.
14 know it should be re-done, it was all filled back in 14 A It just states --
15 agai n. 15 MR QMBS Sop. Youre tal king over each
16 Q Aeyoucritica of the way that GeoTek nade its 16 ot her.
17 reconmendat i ons? 17 THE WTNESS It just says that we have a
18 A In vhat respect? 18 very wet wnter.
19 Q WIIl, wththe report you just descri bed. 19 BY MR ALEXANCER
20 A W, that's the only instance that | know of 20 Q | apologize. Ckay.
21 that, you know like, okay, you said it was okay. And 21 So the conclusion to fine ny client and do an
22 then you turn around and say it's not okay. Véll, which 22 assessnent was not based on a GeoTek reconmendati on?
23 isit. | nean, and in the neantine work is progressing. 23 A WelI, they recoomended that we get the slope
24 Q kay. Has the HOA considered bringing i n GeoTek 24 fixed. And they said this is what you have to do. This
25 as a cross-def endant ? 25 is howyou re- -- take it out, you know put in new
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1 drai nage pipes, put in-- you know change sone of the 1 And this is along the same |ines of what we' ve

2 elevation, et cetera. So yeah, we followed their 2 been discussing. V& have an enai|l fromPaul H sesser,

3 reconmendat i on because we had -- we felt it was i nmnent 3 April 16, 2024. That's the bulk of Exhibit 36.

4 that we had that slope repaired. 4 Do you see that?

5 Q But novhere in their reports did GeoTek concl ude 5 A xay.

6 that it was excessive rain that caused the slope 6 Q W'II start at the second page, bullet point 2.

7 failure, correct? 7 He wites Ghris is reconmendi ng that a surface water

8 A GeoTek didn't, but we had another consul tant who 8 col | ection systembe installed near the ground surface,

9 did. 9 nentioning 12 inches to 18 i nches down, and then run

10 Q Wois that? 10 laterally to sone unnaned outl et .

11 A M. Vvéng. 11 He would then renind us that he is a geol ogi st

12 Q Aeyou talking about your retained expert? 12 and not a civil engineer, or in other words, he wasn't

13 A Yes. 13 designing the system Chris and Bramwere in agreenent

14 Q As of 20257 14 that the slope failure that occurred in April 2023 was

15 A Yes. Heinspected the property and whatever -- 15 unrel ated to the 2019 drai nage system

16 Q But he was not your expert at the tine when this 16 Wen did M. Hsesser have a conversation wth

17 slope failed, correct? 17 (hris and Eramto draw t hese concl usi ons?

18 A No, but heis a very know edgeabl e nan. And this 18 A During the whol e process | believe of -- | can't

19 is hisjob. This is what he does. 19 give you a date.

20 Q kay. 20 Q Again, thisis prior to GeoTek issuing its final

21 A Sowe retained him He checked the property out. 21 report, correct?

22 And in his docunent he states that it was the excess 22 A Thisis April of 2024. Yes. And that was

23 rainthat caused it. Now M. Mnn had a expert wtness 23 actual ly -- the slope was conpl eted on April 18th,

24 there the sane day. Nowwe have not received any report 24 according to ny tineline. And they nay have nentioned

25 fromhimas to what his findings vere. 25 it then at that point. Because it was Muntai n Mvers,
189 191

1 | don't know you know why or why not. | nean, 1 Gris, Paul and Ms. Mann at that neeting.

2 we' ve given everything to you. But we have not gotten 2 Q Ohthe first page we have bullet point 1. It is

3 anyt hi ng back. 3 recogni zed that the perforated pipe at the bottomof the

4 Q There's procedural steps that need to be taken. 4 wal | installed in 2019 was a poor engi neering choi ce.

5 I wll represent that we have not exchanged expert 5 It continues, Surface water captured by the atrium

6 reports and expert depositions have not taken place yet. 6 drains could potentially create problens for the wall,

7 Those are forthcomng. But | can ask you this. Wat 7 but there isn't any evidence that any danage has

8 does your expert -- strike that. 8 occur red.

9 I'n his expert findings does your expert account 9 There also isn't evidence that the soil at the

10 for the introduction of water by the French drain at the 10 bottomof the wall is saturated. The new systemshoul d

11 toe of the slope? 11 never have water flowng intoit, so there won't be any

12 A Yes, he said that did not cause the failure. 12 water fromup the slope flowng out to the perforated

13 Q ay. Does he have an expl anation as to why 13 pipe at the bottomof the sl ope.

14 GeoTek and Mbuntai n Mvers were exposi ng the French 14 Do you see that?

15 drainif it had nothing to do with the slope failure? 15 A kay.

16 A Because they were noving the dirt on that whol e 16 Q Howcan drains that are connected -- that are

17 hill. And then at the bottom whatever you call the 17 col lecting water fromthe top of the slope and are

18 bul ged toe or whatever it is, they renoved dirt so that 18 connected to the French drain not be introduci ng water

19 the slope wasn't as steep so it kind of curved out. So 19 to the French drai n?

20 obviously the pipe was in the vicinity. 20 MR QMBS pjection. Calls for an expert

21 Q Prior to today had you heard the termbul ged t oe? 21 opi ni on.

22 A N. | nean, it was inthe report, but | didn't 22 BY MR ALEXANCER

23 know what it neant. 23 Q If you know

24 Q kay. Al right. Next in order, 36. 24 A It just says the new systemshoul d never have

25 (BExhibit 36 was narked for identification.) 25 water flowngintoit. Andlike | said, the newsystem
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1 I know t he pi pes cane down at each end and then the 1 A Yes.
2 pipes went out. Soin order for the water to go back 2 Q And vhat is he wearing?
3 into the French drain, they woul d have to be backed up 3 A H's wearing the gray jacket. H's between the
4 fromthe flow goi ng down. 4 two other gentlenan.
5 Q Is the French drain connected to that new systen? 5 Q kay. If the top part of the video is 12: 00
6 A | don't know | really can't tell you. 6 o' clock, the bottomis 6:00, roughly at what tineis
7 Q kay. Next in order, 37. 7 Chris Livesey | ocated?
8 (Bxhibit 37 was narked for identification.) 8 A 2:00 o cl ock.
9 This is an enail fromSally Lee to Robyn 9 Q 2:00 o'clock. kay.
10 R chardson, April 17th, 2024. She's asking a coupl e 10 And do you recogni ze the gentlenman in the red,
11 questions. But then her conclusion is Robyn, Personal ly 11 naroon kind of shirt?
12 | feel that we should just take care of the drainif the 12 A It night be Kent Berchiolli.
13 cost is not over the top. 13 Q Do you recogni ze the gentlenan behind M. Livesey
14 It seens to be her najor focus and | don't want 14 wearing a hat?
15 this to cone back to the board if any of her concerns 15 A N
16 turn out to be valid, as wth what happened wth GeoTek. 16 Q And do you recogni ze the wonan --
17 But if doing so has a potential liability on the 17 A That's ne.
18 communi ty or GRS for the majority of the residents, | 18 Q -- at 7:00 o' clock? That's you.
19 wll go aong with what the | awers say. 19 So you were present for this neeting, correct?
20 Do you see that |anguage? 20 A Yeah.
21 A Yes. 21 Q Do you know who the gentlenan i s standi ng behi nd
22 Q Wois Sally Lee? 22 M. Mann who is drinking a cup of coffee?
23 A Saly Lee was on the board. She was the 23 A It was her friend.
24 secretary. 24 Q kay. As yousit here looking at this still
25 Q \Vés there anybody el se on the board who shared 25 frane, do you recall this neeting?
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1 her sentinent that the board shoul d take care of this? 1 A Yeah, | think, yeah.
2 A Not to ny know edge. 2 Q And what was the neeting about?
3 Q So she was the only one? 3 A Qe of nany.
4 A HRght. And again, she said personally. This was 4 Q Qe of nany.
5 her opinion so... 5 A | nean, this is probably the neeting where BEram
6 Q | understand. 6 and Chris and we got together. And, you know what was
7 MR ALEXANDER Let's take a ten minute 7 inthat enail we were talking about.
8 br eak. 8 Q ay. The nane of the video is board sign-of f
9 (Recess taken from3:52 to 3:58.) 9 MM for Muntain Mvers, _GeoTek_2019 drain.
10 MR ALEXANCER W' re going back on the 10 Does that refresh your recollection as to what
11 record. 11 this neeting was about ?
12 Next in order is going to be Exhibit 38, 12 A N
13 vhich is a video nedia file. 13 Q kay.
14 (Bxhibit 38 was narked for identification.) 14 (M deo plays.)
15 Total length is 18 mnutes and 33 seconds. 15 And for the record, |'mgoing to play the video,
16 VW' re not going to watch the whole thing. Thisis a -- 16 and we're going to listen in on the conversation that
17 1"l represent to you that this is a video footage from 17 you had. Ckay?
18 M. Mainn's patio security canera. And the date of the 18 CGan you hear the audi o okay?
19 video is April 18th, 2024. | have paused it currently 19 (M deo plays.)
20 at 11 minutes and 21 seconds. 20 And 1'mgoing to pause it at 12 minutes and 9
21 BY MR ALEXANDER 21 seconds. A gentlenan just wal ked into the frane.
22 Q M. onouche, do you recogni ze any of the 22 Do you know who that is?
23 individuals inthis still frame? 23 A Paul H sesser.
24 A CQris, | believe. 24 Q kay. |'mgoing to continue playing.
25 Q @Qris Livesey? 25 (M deo plays.)
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1 SO I'mpausing at 16 mnutes and 15 seconds, 1 records woul d that process be captured and reflected --
2 followng a discussion between Chris Livesey of GeoTek 2 or docunented, is a better --
3 and Paul Hsesser for the HXA board. 3 A It could be docunented in the | andscape report.
4 Vul d you agree wth ne that the two of themare 4 | really don't know Q it may not be docunented. Just
5 di scussing the status of the systemup to that date, 5 like here, just put the caps on.
6 April 18, 2024? 6 Q DOdthe HA denand that Geen Horizons show proof
7 A Yeah. 7 that it capped these drains?
8 Q And would you agree with ne that GeoTek is 8 A They didn't have to denand it. They could -- you
9 recormendi ng further work to be perforned on the 9 know you could see that they put the caps on.
10 French drains in the entire systen? 10 Q Have you been out to the property?
11 A They're reconmending it. 11 A | haven't personally.
12 Q And are those reconmendations consistent wth 12 Q kay. Ae al the drains currently capped?
13 their final report, which cane a coupl e of weeks after, 13 A To ny know edge, they are currently capped.
14 vhi ch ve already -- 14 Again, | have not had a visual .
15 A Again a, reconmendation is not a order. 15 Q Hwdid you obtain that know edge?
16 Q kay. 16 A Through enail s.
17 A So yeah, they recommend it, but they didn't say 17 Q Wo nade the representations to you --
18 you nust replace this drain. 18 A Probably Paul .
19 Q Because the HOA contacted any third party 19 Q WIlI, let ne finish ny question. | knowyou're
20 vendors -- well, strike that. 20 anti ci pating.
21 Because the HOA conmuni cated with GeoTek 21 Wio nade the representations to you that the
22 regarding this additional work? 22 systemwas i ndeed capped per GeoTek's reconmendati on?
23 A Not to ny know edge. 23 A Paul.
24 Q Has the HOA conmuni cated with anybody el se 24 Q And I'mgoing to continue playing the video at
25 regarding providing bids for this additional work? 25 16: 19.
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1 A N. Al | knowis that they did cap the vents, 1 (M deo plays.)
2 the pi pes. 2 And 1'mgoing to pause agai n at 16: 50.
3 Q So to your know edge the HOA did cap the systen? 3 Isit afar sumary that Paul H sesser
4 A Uh-huh, and | think it was just our |andscape guy 4 recogni zes that a cap is a tenporary sol uti on?
5 that went in there and just put the caps on them 5 A Yes.
6 Q And what is the inportance of capping those? 6 Q I'mgoing to hit play again.
7 A So no water woul d be going down. 7 (M deo plays.)
8 Q Andif the current condition of those drains is 8 I'mgoing to pause here again. W're at 18:59,
9 that they' re not capped, do you have an opinion as to 9 19 ninutes.
10 that? 10 Isit afair sunmary that the group agreed the
11 A WII, if they weren't capped, then there coul d be 11 short term-- capping the drains is a short term
12 surface water going in. 12 sol ution?
13 Q And what would be the effect of that as you 13 Is that a fair sunmary?
14 understand it? 14 A Yeah, yes.
15 A As | understand it, it would go into the French 15 Q And the way that they define short termversus
16 drain. And because it's perforated, it woul d penetrate 16 long term as Kent Berchiolli stated, long termis six
17 down. 17 nont hs because there's no rain projected for six nonths.
18 Q Bereintroduced into the sl ope, correct? 18 I's that an accurate sunmary of what the
19 A Rght. Again, it depends on the quantity of 19 di scussi on was?
20 water. | nean -- 20 A | don't know about what long termand short term
21 Q But any anount of water woul d be reintroduced? 21 I wouldn't say six nonths was long term
22 A Ay anount can be introduced, but it doesn't nean 22 Q Dpes the HA agree, do you agree that capping the
23 that it's going to saturate the sl ope. 23 drains and doing nothing nore is a short termsol ution
24 Q If the -- strike that. 24 to this probl en?
25 If the drains were capped, where in the HA 25 A Yes.

198

200

KAMRYN | WHITNEY COURT REPORTING
info@kwcourtreporting.com




Sandra Conobuche -
PMQ of Las Brisas Pacifica,

January 27, 2026

| nc.

1 Q So sonething nore needs to be done in order to 1 beds and pat hways.

2 fully renediate the slope, correct? 2 Do you see that |anguage?

3 A  Qrrect. 3 A \Mat?

4 Q I'mgoing to hit play again. 4 Q Do you see that |anguage?

5 (M deo plays.) 5 A h, yes, | do.

6 S0 I' mpausing again at 19:58. 6 Q Al right. Solet's turn to the next page. Top

7 Inthe last segnent that we just heardis it a 7 paragraph, first sentence. Qean and naintain all

8 fair summary that the HOA board approved the capping of 8 drai nage |lines and catch basins as necessary.

9 the drains as a short termsol uti on? 9 Do you see that |anguage?

10 A Yes. 10 A Yes.

11 Q And Chris Livesey is representing that GeoTek is 11 Q W continue, contractor shall take steps as

12 going to be providing its final report, correct? 12 necessary to eradicate snails and gophers from

13 A Qorrect. 13 cultivated areas and shal | furnish labor and naterial s

14 (M deo plays.) 14 for this purpose.

15 Q I'mpausing again at 21:08. 15 Isit fair to say that the scope of the | andscape

16 Isit afair sunmmary that Chris Livesey of GeoTek 16 nai ntenance conmittee, their scope of work has not

17 represented to the board that the official GeoTek report 17 changed si nce 1994?

18 isthe fina report? 18 A This is the conmittee or is this the | andscape

19 A Yes. 19 conpany?

20 Q I'mhitting play again. 20 Q Oonpany. |'msorry.

21 (M deo plays.) 21 A xay.

22 I'mgoing to pause again at 22:14. There's 22 Q Yeah. Thank you.

23 chatter going back and forth. 23 A Yeah, basically it's stayed the sane.

24 But in the background you and M. H sesser are 24 Q kay.

25 signing off on the Muntai n Mvers scope of work, 25 A V& no longer have lawn. So, you know that kind
201 203

1 correct? 1 of stuff is gone, but --

2 A (Qorrect. And that's what was agreed upon, 2 Q But they still naintain the conmon areas?

3 that -- okay. It's okay. \eé can sign off. 3 A Yes.

4 Q Onthe tenporary cap repair? 4 Q Bank sl opes?

5 A No, onthe work on the slope. Muntain Mvers 5 A Yes, because the ravine we have there's banks

6 didn't put inthe caps, they didn't do anything there. 6 that go down on the side.

7 It was just the sl ope work. 7 Q And they clean and maintain al |l drai nage |ines?

8 Q Youre signing off on the work that Muntain 8 A Again, vwhat they nean by that 1'mnot sure. |

9 Mvers did up to date? 9 know the cul verts and the, you know -- the ditches, they

10 A Yeah, the excavation up to date, the drai nage 10 clean out for leaves and stuff. But as to the drai nage

11 pi pes, et cetera. 11 lines, I can't tell you.

12 Q So subsequently is when the HOA deci ded to adopt 12 Q kay. It says all drainage lines. It doesn't

13 the tenporary repair of the cap on the drains, correct? 13 di stingui sh --

14 A Yeah, | don't know exactly how soon, the tineline 14 A | don't know which ones they' re tal king about.

15 on that. 15 Q kay. And also they' re responsible for the

16 Q kay. Let's mark next in order 39. 16 gophers, right?

17 (Exhibit 39 was narked for identification.) 17 A For the?

18 A odness. 18 Q phers, the pests.

19 Q This is a docurent entitled Las Brisas Pacificas, 19 A VeI, we have a -- we have a pest control conpany

20 Inc. |andscape nai ntenance requirenents and 20 that does that.

21 speci fi cati ons. 21 Q O, that's separate?

22 A 1994 22 A That's separate, yeah.

23 Q 1994, correct. The second sub heading there we 23 Q kay. But the HA does?

24 have work to be perforned includes but is not limted to 24 A Trim-- gopher control.

25 nai nt enance of cormon areas, bank slopes, |awns, flower 25 Q Performgopher control --
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1 A Yeah. 1 titled cormon areas.

2 Q ~-- duties on -- 2 Do you see that?

3 A Yeah. 3 A kay.

4 Q -- al slopes, including the private sl opes? 4 Q onmon areas in Las Brisas are owned by

5 A Rght. 5 individual property owners. Hbowever, due to insurance

6 Q Gkay. Do you have an understanding as to whet her 6 stipul ations, homeowners are not permitted to plant

7 or not gopher holes dininish the stability of the slopes 7 anything, nor to attenpt to naintain these areas.

8 at Las Brisas? 8 They are naintai ned by the gardeners by contract

9 A Yes, of course they do. 9 w th the honeowners association. Gertain hones in the

10 Q Soif there's a gopher problemon the slopes -- 10 north slope of Las Brisas are not covered by the

11 A It has to be reported, and thenit's dealt wth. 11 nai nt enance and i nsurance provi si ons.

12 Q And the reason being i s because the stability of 12 Do you see that |anguage?

13 the slopes -- 13 A Yes.

14 A W, not only that, but they're eating the 14 Q Soin 1998 the association is reninding the

15 plants. 15 honeowners that conmon areas are actual |y owned by

16 Q Soit's twofold? 16 i ndi vidual property owners, correct?

17 A Yeah. It'stomintainthe-- 17 A Again, yes. It's a poor use of words, but yes.

18 Q Aesthetic? 18 Q Will, there --

19 A APesthetic. And of course, you know you don't 19 A How can conmon areas be individual |y owned?

20 want holes all over either so... 20 It's -- you can't have the sane.

21 Q Wen gophers destroy plants, does that al so 21 Q WlI, thisis | think the issue that your

22 contribute -- well, strike that. 22 communi ty has been experiencing. And up until this

23 Rants contribute to the stability of the slope 23 slope failure at 139, everybody understood that the

24 itself, correct? 24 private sl opes are coomon areas because these

25 A Qrrect. 25 representations are repeatedy bei ng nade by the HOA
205 207

1 Q If gophers destroy those plants, the plants are 1 But that's ny summary of it.

2 no longer contributing to the stability of the slope, 2 A kay.

3 correct? 3 Q You don't have to agree with it.

4 A lh-huh. That's why the honeowner if they notice 4 A N

5 it has to report it. 5 Q But at least part of the reason why conmon areas

6 Q kay. 6 were being defined as -- or strike that.

7 A Again, because we don't have eyes all over. 7 A least part of the reason why individual

8 Q | understand. 8 property owners are included i n the conmon area i s due

9 A Yeah. 9 to insurance stipul ations.

10 Q Gkay. Are you avare that historically gophers 10 Do you see that?

11 have been a problemal|l over Las Brisas? 11 A And that they don't want the homeowners craw ing

12 A They're a problemall over anywhere. 12 on the hills.

13 Q ay. Al right. 1'mgoing to show you what was 13 Q kay.

14 previously narked as Exhibit 30 to Bl Katz's 14 A | nean, if our land was flat | think there woul d

15 deposition. 1'll turn your attention to Bates nunber 15 be a whol e nother situation. But because everything is

16 13360. 16 on a slope, you don't want 80-year-old people trying to

17 A kay. 17 pul | weeds on their slope.

18 Q And | shoul d' ve done this when | handed you the 18 Q That's not what it says though.

19 exhibit. Thisis the Las Brisas Breeze newsletter, 19 A N, I'mjust stating a fact though. W& have

20 correct? 20 90 slopes in our conmunity.

21 A Qorrect. 21 Q Yeah.

22 Q Andit's dated Septenber 1998, correct? 22 A And sone hones have no -- basically no backyard.

23 It's on the front page. 23 Q Yeah.

24 A Yes. 24 A So, you know that was so peopl e don't decide to

25 Q kay. Solet's go back to 13360, paragraph 25 do sonething irrational .
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1 Q MNext | wll showyou Exhibit 29 to the Bll Katz 1 scope of the damage, but not as to who assuned

2 deposition. And I'll turn your attention to -- strike 2 responsibility for that danage?

3 that. 3 A Yes. But then they said they were going to wait

4 This is a Las Brisas Breeze February 2005, 4 till the rainy season was over. So | don't knowif they

5 correct? 5 ever really did the repairs and what were they.

6 Let's go to Bates LBF 12639, pl ease. 6 Q kay. Sorealy here we're talking about the HA

7 ¢ have a paragraph that provides an update to 7 was going to repair the slopes that were danaged by the

8 the conmunity. It states Geen Hborizons has submtted 8 rain, which the HA reflects were costly, correct?

9 proposal s of repair and cost of rain danaged sl opes, 9 A UWUr-huh. Again --

10 which were costly. It was decided to wait until after 10 Q ostlyis arelative tern?

11 the rainy season was over to nake these repairs. 11 A That's what | was going to say, what's the

12 Do you see that? 12 definition of costly.

13 A Yeah. They don't define what these -- what the 13 Q kay. But that does not nean that the HOA has

14 repairs are and what the danage is. 14 never repaired slopes danaged by rain at the Las

15 Q But these are repairs done to the slopes as a 15 Brisas --

16 result of rain danage, correct? 16 A Again, the termrepair nany tines is nisused

17 A  Qorrect. But it could just nean that because of 17 instead of nai ntenance.

18 erosion or sonething. It's just dirt that was bei ng 18 Q I'mgoing to nark next in order Exhibit 40.

19 noved by the water, erosion. 19 (Bxhibit 40 was narked for identification.)

20 Q That's not what it says though. 20 MR GMBS MdamQourt Reporter, are you

21 A | know but it doesn't say that it was al so that 21 keepi ng tine on how | ong the deposition has been goi ng?

22 they went in there and dug the hol e -- everything up and 22 MR ALEXANDER  This is a PM depo.

23 redidit. 23 MR GMBS It doesn't natter. She's a

24 Q Wat we do know however, woul d you agree wth 24 natural person.

25 ne, is that in 2005 there was rain danage to private 25 THERPRER | cancaculateit if you
209 211

1 sl opes for which -- 1 want ne to.

2 A Again, it doesn't say private slopes. It just 2 MR QMBS Ckay.

3 says slopes. Geen Horizons subnitted proposal s for 3 MR ALEXANCER Wl |, who else is it going

4 danaged -- it says sl opes. 4 to be other than a natural person? |'mnot deposing her

5 Q xay. 5 inher individual capacity. She's here as a PMQ |

6 A So-- 6 don't have atine limt. This depositionis going to

7 Q But we have already agreed that wthin that tine 7 continue until |'mdone.

8 frane the HA was treating al | slopes as conmon area 8 MR GMBS Nbot necessarily. But you can go

9 sl opes, correct? 9 on for now

10 A Yes. 10 MR ALEXANDER There is no way for a

11 Q kay. So it nakes no difference whether it's 11 corporation, QGounsel, to speak through anyone ot her

12 private or -- 12 than a natural person. |'mnot deposing her in her

13 A kay. 13 individual capacity. She's here as a PMQ And we're

14 Q kay. Al right. 14 going to be done within a reasonable tine. | can

15 A But like | said, it doesn't delineate the extent 15 promse you that.

16 of what they were talking about, are they just going to 16 BY MR ALEXANDER

17 put newplants in. Like | said, to ny knowedge, this 17 Q Exhibit 40, M. Qonouche. V& have neeting

18 isright before | noved in. 18 mnutes of the Las Brisas Pacificas dated February Sth,

19 Q That's okay. | understand. 19 2005, correct?

20 A S0l don't have, you know one-on-one with this. 20 A Yes.

21 But nobody ever said that oh, we had this terrible rain 21 Q This is the sane February 2005 as the Las Brisas

22 and oh, these slopes are falling and the houses were in 22 Breeze, correct?

23 danger, et cetera, et cetera. That was never ever 23 A Qoirrect.

24 nent i oned. 24 Q I'Il turn your attention to the | andscape

25 Q Wuld you agree with ne that that goes to the 25 conmittee report. It states The | andscapi ng conmittee
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1 representative di scussed proposal s for pre-energents and 1 committee requests the residents to renove weeds in
2 sl ope repairs. 2 their yard. That's what nine says.
3 Do you see that |anguage? 3 Q QGve that back. Yeah, youre looking at a
4 A Yes. 4 different version than mne. Solet's nark what you
5 Q Doesn't say mai ntenance, does it? 5 just read as Exhibit 41. And let's go back to where you
6 A No. Again, like | said, the termrepairs was 6 just read.
7 used i nterchangeabl y with nai nt enance. 7 The conmittee reported there have been proj ect
8 Q It continues, the comittee with the | andscaper 8 del ays due to rain. However, weather permitting
9 -- strike that. The coomittee net wth the | andscaper 9 planting on the hillsides wll take place in the conmng
10 and conveyed that the proposal s woul d be entertai ned 10 veeks. (kay. Rodent control has been inproving and the
11 further after the rainy season had concl uded. 11 committee requested that residents renove weeds in their
12 Do you see that? 12 yards as needed. Ckay. Al right.
13 A Yes. 13 Now let's mark Exhibit 42.
14 Q This is consistent wth what the HA reported to 14 (Bxhibit 42 was narked for identification.)
15 the conmunity through the newsletter? 15 A kay. This is another neeting.
16 A The Breeze, right. 16 Q January 17th, 2019.
17 Q So-- 17 A This one says February 21st, 2019.
18 A But it would be interesting if you coul d then 18 Q | don't knowwhat ny printouts are here. Ckay.
19 research and find out what did they do so... 19 I will reprint these for you. But 42 is the one that
20 Q Wat did they do? 20 I'mlooking at, January 17, 2019.
21 A | don't know Because they said they were goi ng 21 V' re | ooking at |andscape and garden comrmittee
22 to entertain further after the rainy season has 22 report January 17th, 2019, correct?
23 concluded. So nowthat's another area that | don't know 23 A February 21st?
24 what they did. Do you knowwhat they did? |'msorry. 24 Q Forget this one. I'mnot narking this. Thisis
25 I"mnot supposed to question you. 25 42. | apol ogi ze.

213 215
1 Q Nb, that's okay. That's okay. | understand the 1 A xay.
2 passion. And | think you can understand ny client's 2 Q It was snooth up until right now Ckay.
3 passi on here because we have | anguage that states sl ope 3 A kay. Al right. Nowwhat are we doi ng?
4 repairs followng rain and it's excessi ve danage. 4 Q Thisis ny only copy so | have to hover over you.
5 A Again, arelative term 5 A That's okay. That's all right.
6 Q So the association, whether it's a dollar danage 6 Q It makes it easier actually. Exhibit 42
7 or anilliondollars, it's not dispositive of the issue 7 January 17, 2019, |andscape and garden committee.
8 of whether or not the HOA had nade repairs to the sl opes 8 A (kay. Oommittee reported on the | andscape goal s
9 followng a rainstorm isn't that right? 9 for 2019, which wll include bare spots, thinning and
10 A Yes. 10 shaping trees, and installing nore succulent plants to
11 Q Next inorder, 41 11 hel p reduce wat er consunption.
12 (Exhibit 41 was narked for identification.) 12 The conmittee al so provided an update on gopher
13 Meeting minutes dated January 17th, 2019, yes? 13 infestation and asked nenbers in attendance to report
14 A Yes. 14 any gopher activity so that the probl emcan be addressed
15 Q Sorry, | didn't mean to cone across aggressi ve on 15 as soon as possi bl e before it gets out of hand.
16 that. Turn to page 2. Landscape and garden cormttee. 16 Q ay. Is this consistent wth what we have been
17 The conmittee reported on the | andscapi ng goal s for 17 di scussing wth respect to the gophers being an issue at
18 2019, which wll include the bare slopes, thinning and 18 Las Brisas?
19 shaping the trees -- 19 A Yes. And that they were being treated.
20 A \Mere are you? 20 Q kay.
21 Q Adinstal -- 21 A S --
22 A The conmittee reports that there have been 22 Q Nowl'mgoing to nark 43, whichis the
23 project delays due to rain. However, weather pernitting 23 February 21st, 2019 neeting mnutes.
24 planting on the hillsides wll take place in the coning 24 (Bxhibit 43 was narked for identification.)
25 weeks. Rodent control has been inproving and the 25 And if you can read the | andscape and garden
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1 committee report, please, into the record. 1 Q Here ve have a | andscape coomittee report by
2 A The conmittee reported that there have been 2 Kent Berchiolli, correct?
3 project del ays due to rain. However, weather pernmtting 3 A  (Qrrect.
4 planting on the hillsides wil take place in the coning 4 Q FHrst bullet point, slope repair and plant
5 weeks. Rodent control has been inproving and the 5 repl acenent program
6 committee requests that residents renove weeds in their 6 A And again, they used the word repair when they
7 yard as needed. 7 were going to fix the slope. And that neant by either
8 Q ay. Sointhe 2019 tine frane there was gopher 8 repl acing plants, you know putting newplants in,
9 rodent control taking place -- 9 vhat ever .
10 A Yes. 10 Q W, thisisinthe conjunctive, isn't it?
11 Q -- inthe coomunity, correct? 11 Sope repair is separate fromplant repl acenent ?
12 A Yes. 12 A | knowthat. But | know! was -- | was there. |
13 Q ay. |Is this your recollection as well? 13 know that there was no sl ope repair.
14 A Yes. 14 Q Again, I'mgoing to showyou Exhibit 19. It was
15 Q kay. 15 Exhibit 19 to the B Il Katz deposition. Las Brisas
16 A Yeah, they woul d cone out and bait the hol es, 16 Breeze July 2022.
17 what ever . 17 Do you see that?
18 Q kay. W're going to continue wth the thene. 18 A Uh-huh. Nowthis one doesn't have any dates on
19 Exhi bi t 44. 19 it so..
20 (Exhibit 44 was narked for identification.) 20 Q Turn your attention to Bates 10299.
21 h My 16, 2019 -- 21 A kay.
22 A Ckay. Ve got a discrepancy al ready. M ninutes 22 Q And again, we have a | andscape conmittee report
23 say April 18th, 2019. The front cover page says My, 23 by Kent Berchiolli, correct?
24 but the minutes say April 18th, 2019. Yeah, but this 24 A Uh-huh.
25 one says My 16. 25 Q Is that a yes?
217 219
1 Q | have the sane di screpancy on ny version. 1 A Yes.
2 A kay. 2 Q Hs thirdbullet point, slope repair and plant
3 Q Thisis howit was produced by the HA 3 repl acenent .
4 A kay. 4 Do you see that?
5 Q | don't knowif it's atypo. Qite frankly, the 5 A Yes, | do.
6 specific date doesn't really matter. Inthe April or 6 Q Again, in the conjunctive, correct?
7 My tinme frame of 2019 we have | andscape and garden 7 A ay. And again, it explains it, two plant
8 conmttee report that provides in the |ast sentence The 8 repl acenents sl opes were conpl et ed.
9 conmttee has al so been working diligently on gopher 9 Q WII, that's part of the plant replacenent that's
10 control, and requested those in attendance to report any 10 identified, correct?
11 problens i f they are seen. 11 A Yeah, but they -- what slope repair was there.
12 A  Qorrect. 12 They didn't identify it because there wasn't any.
13 Q And that is again consistent wth the HA 13 Q WII, that's what |'masking.
14 experiencing i ssues wth gophers wthin the conmunity, 14 A Yeah, that's what |'msaying. You know |
15 correct? 15 renener that in 2022 there was never an issue wth
16 A  Qrrect. 16 repairing the slopes. There was never a earth novenent
17 Q I'mgoing to show you what was previously narked 17 or whatever. And that's -- | nean, | livedit. Sol
18 as Exhibit 18 to the B Il Katz deposition. 18 knowthat it wasn't. There was no repair.
19 This is Las Brisas Breeze newsl etter dated 19 Q kay.
20 Sept enfber 2022, correct? 20 A Again, it's the use of the word.
21 A  Qrrect. 21 Q Sowe areidentifying two plant repl acenents.
22 Q If I canturn your attention to Bates 10275. 22 But in addition, the HAis responsible for slope
23 A 10275? 23 repairs. It just so happens that were no repairs
24 Q Yeah 24 perforned in that report?
25 A kay. 25 A Again, unfortunately M. Berchiolli used the word
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1 repair repetitively. Instead of saying just naintenance 1 Q I'mgoing to showyou Exhibit 22 of M. Katz's
2 he woul d use the word repair. So you'll see this in 2 deposi tion.
3 every one of his reports. 3 This is Las Brisas Breeze My of 2022, correct?
4 Q So wvhere thereis areport that says replanting, 4 A  Qorrect.
5 there's an itemthat states what the planting was. 5 Q A Bates 10319.
6 But there were no repairs perforned on the -- on 6 A kay.
7 any particular slope; is that right? 7 Q W& have | andscape report by Kent Berchiolli.
8 A That is correct. 8 A kay.
9 Q But the repairs were part of the nai ntenance 9 Q Itemlis pest control service?
10 conmittee? 10 A  Qorrect.
11 A N, they weren't. 11 Q Qorrect. So he reflects that Thrasher Termite &
12 Q Sowvhyis M. -- 12 Pest Qontrol are -- is the vendor --
13 A Because it's his use of the word. And nobody at 13 A  Qorrect.
14 that tine -- they weren't concerned about the senantics, 14 Q -- who does control pest services, correct?
15 vhat word are you using, is it repair or naintenance. 15 A  orrect.
16 Q Because it didn't nake a difference, correct? 16 Q And they visited two units where there vere
17 A It didn't nake a difference. So that was just -- 17 gopher and ground squirrel infestations, correct?
18 like | said, you'|ll see it over and over and over again. 18 A  Qorrect.
19 Q Soif there was anything -- if there were any 19 Q Wds the HA sensitive to the use of poison for
20 issues with the slopes at that tine up until 2025, 20 pest control ?
21 whether it was a repair or naintenance, it nade no 21 A W, yeah, because peopl e have pets. So you
22 difference to the HA howit was classified? 22 don't want to | eave bait out somewhere that your cat or
23 A Howit was classified, correct. 23 your dog is going to eat. So...
24 Q But the fact that the HOA was doi ng work on the 24 Q Wat nethod did the HA use to control gophers on
25 sl opes i s docunent ed throughout the HA's history, 25 the sl opes?

221 223
1 correct? 1 A Likel said | really -- | know! had gophers on
2 A They did nai ntenance work on the sl opes, yes. 2 ny slope. | reported it. They cane in. And | think
3 They planted, they weeded, they did the irrigation work. 3 they put poisoninto the holes. Gkay. And where the
4 Q WII, that happens to be what was -- 4 gophers were. But ny slope you can't get on it because
5 A Isthat repair? 5 it's six feet up and it goes up another ten feet. So
6 Q -- needed at the tine. 6 it"s not like, you know if | had an aninal that it
7 A W, that's a constant need. 7 could get up there and eat everything so...
8 Q But the HA nade no distinction whether that's a 8 Q Initem2 sloperepair --
9 nai ntenance or a repair, correct? 9 A Again
10 A Qrrect. 10 Q -- and plant replacenent continued with units
11 Q Soif there was water danage, as we saw and 11 108, 109 and 157. Additional planting will be done on
12 there was a need for repair, the HA reflected, yeah, 12 unit 73 and unit 111.
13 there was water danage and we need repairs and it's 13 A kay.
14 costly? 14 Q Wduld you agree with ne that there is specificity
15 A Hovever, there will be nothing in any of the 15 as to the plant replacenent scope of work?
16 financial reports that work was done and this is what it 16 A Rght. Because if plants are dead you have to
17 costs because it didn't happen. 17 repl ace them
18 Q WII, they elected not to do the work. 18 Q kay.
19 That doesn't nean they didn't have the 19 A If you're adding additional plants, you re adding
20 responsibility to do the work, correct? 20 nore plants to an existing situation.
21 A Wat, in 20227 21 Q But there's noitemfor slope repair because none
22 Q A anytine before 2025. 22 were needed, correct?
23 A WII, again, it's the use of the word repair. 23 A Qoirrect.
24 Q dnple senantics? 24 Q kay. But if they were needed, that woul d' ve
25 A Yes. 25 been part of the | andscape committee?
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1 A Again, it's anmatter of senantics. |'msaying 1 community. Cormmon area is divided between each of the

2 the word repair. And like | said, you'll seeit in 2 persons in the community.

3 every one of his reports. 3 Q But the --

4 Q Exhibit 21 to M. Katz's deposition is next. 4 A Sointhat case that neant that we owned 169th

5 Mrrch 2022, Las Brisas Breeze, correct? 5 of -- or | own 169th of Jill Mann's property if it was

6 A HRght. Thereit is again. 6 common ar ea.

7 Q kay. Let'ssee. |If | canturn your attention 7 Q But the HA treated each one --

8 to 10345, please. 8 A They treated it as such.

9 A Yes, |'vegot it. 9 Q As such what?

10 Q M. Berchiolli is president this tine, wites 10 As common area, correct?

11 your legal title of ownership wll showthe size of your 11 A They treated it as such, yes.

12 property. 12 Q As comon area?

13 A \Mere are you? 13 A Yeah.

14 Q I'msorry, it's president's reports. 14 Q Yes?

15 A kay. W, that's adifferent report. QGve ne 15 A W, yeah, for naintenance purposes.

16 the page nunber. 16 Q And the HA nade no distinction up until the

17 Q 345 17 sl ope failure between nmai ntenance and repair, correct?

18 A kay. | got it. 18 A Qorrect, because it was never a problemwth

19 Q kay. Second full paragraph there. 19 having to repair a sl ope.

20 A Yes. 20 Q Sotheissueis not that the HOA was not

21 Q Your legal title of owership will showthe size 21 responsi ble for all slopes as conmon areas.

22 of your property. In many cases, over 30 years ago the 22 It's just that there wasn't an issue to address

23 devel oper decided for ease of nai ntenance, unifornity of 23 at that tine?

24 appearance, and ease of installing sprinklers, slopes 24 A Qrrect.

25 vere decl ared conmon area, even though nany are incl uded 25 Q Sothe first tine that there was a najor issue,
225 227

1 inyour legal title. 1 vhat did the HOA do?

2 Do you see that? 2 A They checked wth | guess legal. V¢ checked

3 A Again, that is a statenent by M. Berchiolli 3 wth, you know GeoTek, et cetera. And, you know to

4 and -- 4 find the problemand figure out howto fix it. And --

5 Q Inwhat capacity? 5 Q And then anmended the Q38Rs, correct?

6 A He was the president at the tine. 6 A Rght, toreflect what actually is the statenent.

7 Q DOdyouchallenge M. Berchiolli's statenent that 7 Now | don't know Again, | don't have -- | can't read

8 was issued -- 8 it anywhere. But | do knowthere is a statenent that

9 A N 9 says that reserve funds cannot be used on the conmon

10 Q -- toall the neners? 10 property -- private property.

11 A N, | didn't. 11 So we could not use funds to repair our slope.

12 Q Wy not? 12 Now yes, we could -- | guess we coul d do a speci al

13 A | -- well, at that tine we only -- again, it was 13 assessnent to doit. But then people are going to say

14 conmon property owned. V¢ did all the nai ntenance on 14 wel |, that's her property, why aml paying for it.

15 it. So hewas just informng peopl e that oh, by the 15 Q Next is Exhibit 22 to M. Katz's deposition. Las

16 way, your -- if you check your property, sone of it is 16 Brisas Breeze 2022 February, correct?

17 yours. 17 A Yes.

18 Q Andit's because up until the slope failure, 18 Q Turn your attention to the second page, reserve

19 right up until the anendnents real |y the HOA was 19 accounts, item2.

20 treating the slopes as conmon areas? 20 A Hang on. Ckay.

21 A For maintenance, yes. Miintenance, unifornity of 21 Q It's at the bottom

22 appear ance, sprinkl ers, gophers. 22 A Yeah.

23 Q They were consi dered conmon area, weren't they? 23 Q Item2, 1,197 was spent fromreserve account,

24 A They were considered, but they were not conmon 24 3210 | andscape/ sl ope, is step one of naster plan for

25 area as defined by property owned by 169 hones in the 25 sl ope repai rs/pl ant rej uvenation.
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1 Do you see that? 1 A kay. This erosion was caused by age.

2 A Yes. And again, | knowthere were no sl ope 2 Q Wat do you nean by that?

3 repairs. Again, the use of the word. And this was a 3 A kay. The slopes were 30 sone years old. And

4 najor project that M. Berchiolli undertook. And he did 4 just by attritionif you re up here and the sl ope goes

5 it in segnents. So this was like the first paynent. 5 down. So the water renoves the plants and dirt cones

6 And because it was replacing plants, it cane out of 6 wthit. Sothat's what you call erosion.

7 reserves. 7 Q kay.

8 Q This language though for sl ope repairs/ plant 8 A kay.

9 rejuvenation, that's not coning fromM. Berchiolli, is 9 Q Does that destabilize the slope?

10 it? 10 A It doesn't destabilize the slope.

11 A N, it was comng from-- because that was the 11 Q Hwdo you know t hat ?

12 conmon vernacul ar that -- what they use. 12 A Because it wasn't that great. | nean, it was

13 Q Because you guys nade no distinction between it? 13 just the fact that there were no plants up there. HRus,

14 A Rght. But there was no slope repair. 14 you vant to stay away fromthe wal | s because you don't

15 Q Andthisis coming fromPaul Hsesser, who is the 15 want anything to be destructive to the walls that --

16 sane Paul H sesser who was the |iaison regarding the 16 Q Wiich walls?

17 sl ope 139 failure, correct? 17 A The walls that define the areas of the houses.

18 A Jd course, yes, yeah. And | was the sang, 18 You know the back -- what woul d be the end of their

19 treasurer. 19 patios. Ckay.

20 Q Next we'll take a look at Exhibit 24 to 20 Q The retaining wall s?

21 M. Katz's deposition. 21 A Yeah, their retaining. But sone of themare

22 Las Brisas Breeze, July of 2021, correct? 22 only, you know three feet high, two feet high.

23 A Yes. 23 Q So the HOA should not be nessing wth those?

24 Q If I canturn you attention to Bates nunfer 24 A No, they're not. They're not. And that's why

25 10445. 25 they' re saying we don't want plants growng up into them
229 231

1 A 445? 1 or over them

2 Q Yes, please. 2 Q That's the sane retaining wall that the HA

3 A kay. 3 installed a French drai n next to, correct?

4 Q Fourth full paragraph fromthe top. 4 A It's not the sane retaining wall. It's sonebody

5 A xay. 5 else's retaining wall. The retaining vall is up here.

6 Q The conmittee recormends to the board di scuss 6 The hones are up here. And the sl ope goes down.

7 renoving the red appl e ground cover and replacing it 7 Q Yes.

8 wth one that has deeper root structure. Perhaps slow 8 A Sotheir retaining wall is at the back.

9 grow ng Acaci a where necessary. A the toe -- at the 9 Q Were the patiois, correct?

10 top of the slope behind 113 through 123 and 77 through 10 A  Were the patiois. Andit's not four feet high.

11 88 to reduce erosi on which coul d cause structural danage 11 It's only, like, two feet high. It's just like two

12 tothe walls and patios of those units. 12 ci nder bl ocks.

13 Do you see that | anguage? 13 Q ay. Sowvhyisit inportant not to disturb

14 A Yes, yes. 14 those retai ning wal | s?

15 Q Is the HAtaking responsibility for slope 15 A Because you don't want -- | nean, they're a

16 stability on those units? 16 retaining wall for a reason.

17 A | cantell you that they did not replace the 17 Q kay.

18 plants up near the walls and stuff because there had 18 A You don't want the patio to go down. You don't

19 to be an area that was open for the Geen Horizons 19 want anything to go down. Those retaining walls are the

20 nai ntenance to wal k through. You're tal king steep 20 stabilization at that end.

21 slopes. So they have to have an access area to get. 21 Q Sohowis that different fromM. Minn's

22 Q Soit's not that the HA did not have the 22 retai ning wal | ?

23 responsi bility for the slope stability. 23 A Hers againis, yeah, at the bottomof the hill

24 It's because they didn't have access at the tine, 24 though. It's awole -- a different scenario of --

25 correct? 25 Q Wiat you described is exactly the sane.
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1 A But her vall -- there's nothing wong wth her 1 installs any item in this case a French drain, onto

2 wall. Andit's been stated that there was nothing -- 2 private property it is the responsibility of the private

3 there was no danage done to the wall. The wall is just 3 property owner to naintain that item in this case the

4 fine. And -- 4 French drai n?

5 Q Sointhis case units 113 through 23 and 77 5 A kay. And as -- to ny know edge, thisis only --

6 through 88 the HOA nade a deternination that ultinately 6 this is the only French drain that was ever installed by

7 it should not do anything on the slopes that's -- 7 the HA

8 A W, not anything. 8 Q That's not ny question.

9 MR GOMBS Just let him-- 9 A | knowthat. But |'mjust saying so --

10 BY MR ALEXANDER 10 Q M question stands.

11 Q That is close to the retaining wall, correct? 11 CGan you point to me anywhere in any of these

12 A Qorrect. 12 docunents --

13 Q But inM. Minn's case it installed a French 13 A kay. No, | can't point to any docunent.

14 drain reintroduci ng water back into the slope, correct? 14 Q Because it doesn't exist, correct?

15 A Again, it's awhole different scenario. 15 A kay. But, you know there's a lot of things

16 Q towisit different? 16 that happen that are just part of.

17 A The physical aspects of it when you look at it, 17 Q Let ne run a hypothetical .

18 okay, you're dealing with sonething up here. V¢ re not 18 A kay.

19 going to put a French drain on the top of the sl ope, 19 Q And | knowl'mgoing to draw an obj ection that

20 correct. French drains collect water. Vdter goes 20 it's inconpl ete and you' re not an expert and everything

21 downhi Il Ckay. 21 else. But I'mgoing to nake it sinple for both of us.

22 Q kay. 22 Ckay. Let's say that the HAis pernitted to use

23 A In her case the French drain is at the bottom of 23 M. Minn's garage to park -- | don't know -- a vehicle.

24 the sl ope and happens to be next to the retaining wall. 24 And in the process of parking that vehicle instead of

25 SO we -- | don't think we did any harom V& didn't harm 25 hitting the stop pedal the HOA accel erates and goes
233 235

1 the vall at all. 1 through her wall.

2 Q DOd you harmthe sl ope? 2 Wio i s responsible for that danage?

3 A No, we don't believe we harned the slope either. 3 MR GMBS pjection. Irrelevant. A

4 V¢ thought we were helping it to get rid of surface 4 hypot het i cal .

5 wat er. 5 You can answer if you want. It's conpletely

6 Q DOdit get rid of the surface water? 6 poi nt1 ess.

7 A Yes, it did 7 THE WTNESS  The driver of the vehicle.

8 Q Hw? 8 BY MR ALEXANDER

9 A It took the water -- 9 Q kay. Wio was the driver of the vehicle in the

10 Q Hw M. Gnouche? 10 installation process of the French drai n?

11 HFowdidit -- 11 MR QMBS (@ ection.

12 A It took the water and it went through the pipe 12 BY MR ALEXANDER

13 down into the wall and out the hones. 13 Q Wo installed --

14 Q But that is not what GeoTek found, correct? 14 MR GMBS Lhintelligible.

15 A kay. So, you know nobody cl eaned those drains 15 THE WTNESS.  Yeah, that doesn't nake sense.

16 out. And again, that was supposedly a responsibility of 16 MR ALEXANCER  (kay. Strike that.

17 the honeowner to keep those cl ean. 17 BY MR ALEXANDER

18 Q Based on what? 18 Q Wo installed the French drai n?

19 A Hstory. 19 A Pablo's | andscapi ng.

20 Q | think we've established that -- well, I'mnot 20 Q O whose order?

21 going -- 1'mnot going to be argunentative. 21 A On HA orders.

22 A kay. | nean, | -- that's all | knowis that, 22 Q 1'mgoing to showyou Exhibit 26 next. This

23 you know okay, thisis -- 23 was to the Bill Katz deposition again. Las Brisas

24 Q Aeyou abletopoint to ne to any docunent that 24 July 2019, correct?

25 we have revieved today that states that when the HOA 25 A  Qorrect.
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1 Q I'll turn your attention to Bates 10745, pl ease. 1 A Not by plan.
2 A kay. 2 Q Not by plan. That's just -- it stuck. Ckay.
3 Q And we have a | andscape and garden report by 3 Exhibit 27 to the Katz deposition.
4 Rose Capel | a and Pam bl | and who are co-chairs, correct? 4 Wiat is this?
5 A kay. Yes. 5 These are -- are these neeting ninutes?
6 Q Item4, they report we're al so working on ot her 6 A Thisis | think the Breeze.
7 ways to finish the slope on the west side, the gopher 7 Q Thisis the Breeze, yeah. Thisis the --
8 habi tat . 8 A Yeah.
9 Do you see that |anguage? 9 Q -- the July edition of the Breeze. |'mtrying to
10 A Lh-huh. 10 figure out --
11 Q Yes? 11 A Alittle different format.
12 A Yes. 12 Q Yeah, yeah. Wiat year is this?
13 Q Wis it the HOA's understanding that the west side 13 A 2018
14 of the Las Brisas conmunity was quote/unquote the gopher 14 Q 2018, (kay. So July 2018 Las Brisas, correct?
15 habi tat ? 15 A Yes.
16 A Yes. Mtter of fact, one of the reasons was the 16 Q Al right. Let's goto 10920, pl ease.
17 property behind us had the gophers, and they didn't -- 17 A 920?
18 they didn't care about property |ines. 18 Q orrect.
19 Q Rght, right. 19 A kay.
20 A Sothey cane over. So yes. And | nean, there 20 Q This says routine/recurring business.
21 was the constant Thrasher Ternite people out there 21 Do you see that?
22 trying to get rid of gophers, which are not easy to get 22 A Yes.
23 rid of. 23 Q There were $40, 127 of reserve noney used in My
24 Q Wat side of the coomunity is Jill Mann's 24 to fund najor repairs for slopes, fences and nainly the
25 property? 25 pool .
237 239
1 A n the west side. 1 Do you see that?
2 Q In the gopher habitat? 2 A Yes, because we had the pool resurfaced.
3 A | don't knowfor sure. | just knowthat the 3 Q kay.
4 property is on the other -- on the -- 4 A And again, the usual work on the fences surround
5 Q n the west side? 5 the pool. And the slopes agai n was nai ntenance and not
6 A N, but onthe north side of the west side. 6 repair.
7 Ckay. 7 Q But that's what it says, does it?
8 Q It's called the northvest. 8 A | knowwhat it says. But the use of that word
9 A Yeah. Thisis west and this is north. The 9 was just -- that's what they used.
10 property here over here on the north side. Because of 10 Q But this one does not differentiate between sl ope
11 their proxinity to the other conmunity, they were the 11 repair and replanting, which is what we saw earlier,
12 ones who had got the nost. 12 right?
13 But yes, it could be anywhere. And as long as it 13 These are naj or repairs for slopes?
14 was reported it was dealt with. Again, we don't -- we 14 A Rght, because it was done to -- the nain noney
15 can't do things wthout people telling us. 15 was used on the pool. | nean, we totally resurfaced the
16 Q But the west side of the Las Brisas conmunity 16 vhol e pool and the deck and everythi ng.
17 was -- 17 Q But the language states najor repairs for slopes,
18 A Yeah. 18 correct?
19 Q -- affectionaly -- 19 A VeI, that just happens to be the way -- the
20 A Gopher. 20 sequence of order of whatever they wote. | don't think
21 Q --ironically called the gopher habitat? 21 they put it in order of promnence.
22 A Yes. 22 Q And thisis by An Alison, chairperson, correct?
23 Q ay. 23 A  Qorrect.
24 A Not by plan. 24 Q So she al so does not know the difference between
25 Q I'msorry? 25 repair and --

238

240

KAMRYN | WHITNEY COURT REPORTING
info@kwcourtreporting.com




Sandra Conobuche -
PMQ of Las Brisas Pacifica,

January 27, 2026

| nc.

1 A J course, because that was the word that 1 A No, we were paying for it because of the --

2 everybody used. 2 because we felt that to be fiduciary responsible to the

3 Q Because there was no difference, correct? 3 conmuni ty we had to get that slope repaired. Because if

4 A Rght, repairs neant nai ntenance. 4 anything else -- if it slipped nore it woul d cause nore

5 Q Gkay. Next we're going to take a | ook at 5 danage to nore property.

6 Exhibit 28 to the Katz deposition. And this is Las 6 Q Yeah, but on April 28th, 2024, your enail

7 Breeze -- 7 reflecting that there were reserve funds availabl e for

8 A Bisas. 8 this repair --

9 Q Las Brisas Breeze January 2017, correct? 9 A Again, because at that point we did not know that

10 A  kay. Yes. 10 that property was individually owned.

11 Q I'mgoing to turn your attention to Bates nunfer 11 Q If that property at that point you found out that

12 11141, 12 it was individually owned, what was the need to anend

13 A kay. 13 the Q85 if it was so clear that they' re individualy

14 Q kay. 14 owned?

15 A xay. 15 A kay. It was to again clear up the fact that if

16 Q Thisis -- that page is actually a continuation 16 there is repair that needs to be -- structural repair to

17 of the garden coomttee report by Rose Capel | a and 17 the slope that needs to be done, it is the honeowner's

18 PamHol | and, agai n as cochairs, continuing from 140. 18 responsi bility because reserves cannot be used on the

19 A kay. | see the previous page. 19 honeowner' s property.

20 Q But the language that |'minterested inis the 20 Q M questionis if that was so clear and you vere

21 second to last paragraph where they wite nenbers are 21 abl e to nake that determination, what was the point of

22 reninded that we or residents shoul d not nake requests 22 havi ng an anendnent ?

23 to Luis directly. Al requests shoul d be directed 23 A Tonake it perfectly clear. Because otherwse it

24 through Kent. The | andscape cormittee i s responsibl e 24 was anbiguous. Again, it just said, you know we' re

25 for the slopes, for naintenance or probl ens. 25 responsi bl e for, you know the naintenance, da, da, da.
241 243

1 A Yeah. That just neant that individual people 1 But it didn't state okay, where does nai ntenance stop

2 couldn't go up to the -- in quotes -- our gardener Luis 2 and where does repair begin.

3 and say oh, | need you to cone to ny house, | need you 3 Q Because there was no distinction, correct?

4 to do this. Because he was on a schedul e. 4 A Yes, there was.

5 Q Sure. 5 Q WIlI, you testified --

6 A Sothat's all that's stating. 6 A Mintenance is naintenance. Repair is repair.

7 Q That's the first part of it, correct? 7 The fact that we never had to do a repair was great, but

8 A Yes. 8 the fact that it happened is unforgettable.

9 Q The language | have highlighted is that the 9 Q So notw thstanding the HOA was reporting to the

10 |l andscape cormittee is responsible for the slopes -- 10 community for over 35 years that there were repairs

11 A For nai ntenance or probl ens. 11 perfornmed on the sl ope --

12 Q -- or problens. 12 A Again, it's anatter of --

13 A Qul d be gophers. 13 MR GMBS Let himfinish his question.

14 Q uld be slope failure, correct? 14 THE WTNESS  Sorry. | thought he was done.

15 A It vasn't. 15 BY MR ALEXANDER

16 Q Is slope failure a problemfor a sl ope? 16 Q Sothe fact that there were reports by the HA

17 A Theonly tineit was a probl emwas in 2023. 17 for over 35 years of slope repairs, including as a

18 Q But that is a problem correct? 18 result of rain danage, as you sit here today it is still

19 It just so happens to be the first najor probl en? 19 the HOA's position that it had never done any repairs on

20 A It didn't exist until then for us. 20 the slopes prior to --

21 Q Sothe nonent it existed that the HA tried to 21 A Sructural repairs, correct.

22 wash its hands of it, correct? 22 Q Is there any distinction of -- fromanything that

23 A N 23 we have | ooked at today that distinguishes between what

24 Q WII, initially you were prepared to pay for that 24 could be a minor repair versus a najor repair?

25 slope repair out of your reserves? 25 A VeI, amyjor repair is calling in and having
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1 earth noved, you know reconfiguring the slope back to 1 MR ALEXANDER  (pjection. Leading.
2 the original design. Wereas otherwse it coul d just 2 BY MR COMBS
3 be, well, | had to plant sone nore plants up there. Q, 3 Q And the HA repaired the sl ope because M. Minn
4 you know the -- okay, the irrigation line probe, was 4 refused to repair her own slope, correct?
5 that -- is that arepair or is that a na ntenance? 5 MR ALEXANDER (jection. Leading.
6 Q Sofor 35 years the HOA has essentially taken the 6 Msstates testinony.
7 position that we're going to repair everything until 7 THE WTNESS  Yes. | nean, we had no
8 it's going to cost us too much to do so, correct? 8 evi dence that she was doing anything to renediate the
9 MR GMBS (pjection. Mscharacterizes her 9 situation.
10 testi nony. 10 BY MR QMBS
11 THE WTNESS  Yeah, no, no, not at all. 11 Q And were the repairs nade to protect the
12 BY MR ALEXANDER 12 properties of others?
13 Q I'mgoing to showyou the last exhibit for today, 13 A Yes.
14 vhich is Exhibit 29 fromthe Katz deposition. And this 14 MR ALEXANCER  (pj ection. Leading.
15 is Las Brisas Breeze February of 2005. 15 Msstates testinony. Ask her a non-1eadi ng question.
16 A kay. 16 BY MR QGOMBS
17 MR QMBS That's redundant, but -- 17 Q DOd the association incur the costs of
18 (D scussion held off the record.) 18 engi neering and sl ope repairs?
19 BY MR ALEXANDER 19 A Yes.
20 Q February 2005, correct? 20 MR ALEXANDER  Sane obj ecti on.
21 A  Qorrect. 21 BY MR GOMBS
22 Q DOdwe look at this one al ready? 22 Q Wés there any indication whatsoever in the GeoTek
23 A Yes, | was going to say this was already -- 23 reports that you' ve reviewed that HOA negligence caused
24 Q W already | ooked at this one. 24 the slope failure?
25 A kay. That's enough of this one. 25 MR AEXANDER (jection. Leading.
245 247
1 MR ALEXANDER That's enough of this one. 1 THE WTINESS Do | answer?
2 Ckay. That's enough of this one. 2 MR QMBS Yeah.
3 Let's take a five mnute break. | want to 3 THE WTNESS  (kay. | just -- not quite
4 just go over ny notes very quickly, and I think we're 4 sure. No, there was no evidence that it was caused by
5 going to be done. 5 negl ect.
6 (Recess taken from5:21 to 5:22.) 6 MR ABXANDER Gills for alega
7 Al right. Let's go back on the record. 7 conclusion. It's a belated objection.
8 BY MR ALEXANDER 8 BY MR GOMBS
9 Q M. nouche? 9 Q Vés there any indication in the GoTek report --
10 A Yes? 10 vell, strike that.
11 Q | have no further questions. Thank you so nuch 11 I's there anything in the GeoTek report that says
12 for your tine. | appreciate you driving up and doi ng 12 it vas the French drain that caused the slope failure?
13 this in person. 13 MR ALEXANCER  (pj ection. Leadi ng.
14 MR GMBS | have a few questi ons. 14 Docunent speaks for itself. Gills for alegal
15 EXAM NATI ON 15 conclusion. Galls for expert opinion.
16 BY MR QOMBS 16 THE WTNESS It did not state that the
17 Q kay. Regardiess of the cause of the slope 17 French drain was a cause.
18 failure, whether it was -- 18 BY MR QMBS
19 MR ALEXANCER  (pj ection.  Leading. 19 Q Is there anything in the GeoTek reports, any of
20 BY MR CGOMBS 20 them that says broken irrigation lines caused the sl ope
21 Q -- whether it's the -- regardliess of the cause of 21 failure?
22 the slope failure, whether it was a French drain or 22 MR ALEXANCER  Sane obj ecti ons.
23 whether it was rain, the HOA nade the repairs to the 23 THE WTNESS  There' s no indication broken
24 sl ope? 24 l'ines caused the probl em
25 A Qrrect. 25 111
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1 BY MR QOMBS 1 BY MR GOMBS
2 Q kay. Let's take alook at just one of those 2 Q kay. Let ne ask a question.
3 GeoTek reports. | think | have one in mind. 3 n page 6 do you see the seal of Edward R
4 Do you have one here? 4 Qunni nghan?
5 A O, | do sonewhere in this nass of -- 5 A Yes, | do.
6 Q kay. In every GeoTek report we have -- and this 6 Q And what is the title of above his signature in
7 isthe-- thisis narked as Bxhibit 6. The report is 7 this stanp?
8 signed by Edward R Qunni ngham 8 MR ALEXANCER  Docunent speaks for itself.
9 Edward R Qunni ngham do you see what it says 9 MR QMBS Docunents don't speak for
10 above his -- that stanp, do you see what it says? 10 thensel ves. (kay. That's a -- that objectionis
11 A Registered professional engineer, Sate of 11 frivol ous.
12 Glifornia 12 MR ALEXANCER  How about ny | eadi ng
13 Q So aregistered professional engineer did sign 13 obj ections? Are those frivol ous?
14 off on this report dated My 23rd, 2024, correct? 14 BY MR GOMBS
15 MR ALEXANDER  (pjection. Leadi ng. 15 Q Wiat does it say above?
16 Docunent speaks for itself. 16 A  kay. It says registered professiona engineer,
17 MR COMBS (kay. Docunents don't speak for 17 Sate of Glifornia. Andit's got a nunber. And the
18 thensel ves. 18 expiration date as |isted belowis 3/31/26.
19 MR ALEXANDER { course not. 19 Q kay. Sothis docunent is also signed by a
20 BY MR GMBS 20 regi stered professional engineer, correct?
21 Q Sodoes a--dida-- 21 A This is the fina docunent.
22 MR ALEXANDER  Ask her a non-|eadi ng 22 MR QMBS (kay. That's all.
23 questi on. 23 MR ALEXANCER  Are we done?
24 BY MR GOMBS 24 MR GMBS W' re done.
25 Q 0Od aregistered professional engineer sign of f 25 MR ALBEXANDER  (kay.
249 251
1 on this report? 1 MR QMBS Certified copy.
2 A Yes. 2 MR ALEXANDER  Rough.
3 MR ALEXANCER  (pjection. Leading. Qs 3
4 for alegal conclusion. 4 (Wereupon, Raintiff's Exhibits 1-44 vere
5 THE WTNESS  Yes, they did. 5 narked for identification by the Gertified Shorthand
6 BY MR COMBS 6 Reporter, copies of which are attached hereto.)
7 Q kay. W're looking at the -- 7
8 A  Prelinmnary. 8 (THE DEPCHE TI ON BNCED AT 5: 28 PM
9 Q July 7th, 2023 prelininary geotechnical 9 DEALARATI ON UNCER PENALTY OF PERILRY ON THE FALLOWVNG
10 investigation. 1'mlooking at page -- 10 PACE HRECF.)
11 A The last page. 11
12 Q The very last page. | don't see a signature. 12
13 That seens odd. Ckay. W& don't have it on this one. 13
14 M point being that there were -- there was a 14
15 registered -- 15
16 MR ALEXANDER  Are you offering testinony, 16 ---0Q---
17 M. Qonbs? 17
18 BY MR QGOMBS 18
19 Q kay. Hereis the My 22nd, 2024 -- 19
20 A Yeah. kay. 20
21 Q -- sunmary of geologic -- 21
22 A As-graded report. Ckay. 22
23 MR ALEXANCER | believe that was 23
24 Bxhibit 5. 24
25 THE WTNESS  Again, it has the seal of -- 25
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1
2 *hk
3
4
5 I, SANDRA GOMDUHE, do sol enml y decl are
6 under penalty of perjury, under the laws of the Sate of
7 Gllifornia, that the foregoing is ny deposition under
8 oath; that these are the questions asked of ne and ny
9 answers thereto; that | have read sane and have nade the
10 necessary corrections, additions, or changes to ny
11 ansvers that | deemnecessary.
12 In witness thereof, | hereby subscribe ny nane
13 this day of , 2026.
14
15
16
17
18
19
20
21 WTNESS S GATURE
22
23
24
25
253
1
2 CERT A CATE
3 ar
4 CERT A BD SHRTHAND REPCRTER
5
6
7 The undersigned certified shorthand reporter
8 of the Sate of Gilifornia does hereby certify:
9 That the foregoi ng deposition was taken
10 before ne at the tine and place therein set forth, at
11 which tine the wtness was duly sworn by ne.
12 That the testinony of the wtness and al
13 obj ections nade at the tine of the deposition were
14 recorded stenographical ly by ne and thereafter
15 transcribed, said transcript being a true copy of ny
16 shorthand notes thereof .
17 I'n wtness whereof, | have subscribed ny
18 nane this date: February 11, 2026
19
20
21
22
23 T CRNinber 13079
24 RPR (R Nunber 28081
25
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